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BEFORE®
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Petition of Intrado )
Communications Inc. for Arbitration )
Pursuant fo Section 252(b) of the )
Communications Act of 1934 as amended, to )  Case No. 07-1280-TP-ARB
Establish an Interconnection Agreement )
with the Ohio Bell Telephone Company dba )
AT&T Ohio. )

ARBITRATION AWARD

The Commission, considering the petition, the evidence of record, post hearing
briefs, and otherwise being fully advised, hereby issues its arbitration award.

APPEARANCES:

Cahill, Gordon & Reindel, L.L.P. by Ms. Chérie R. Kiser, Suite 750, 1990 K Street,
NW, Washington, DC 20006 and Ms. Rebecca Ballesteros, Intrado Communications, Inc.,
1601 Dry Creek Drive, Longmont, Colarado 80503, on behalf of Intrado Communications,
Inc.

Mayer Brown LLP by Mr. . Tyson Covey, 71 South Wacker Drive, Chicago, Illinois
60606 and Ms. Mary K. Ryan Fenlon, AT&T Ohio, 150 East Gay Street, Room 4-A,
Columbus, Ohio 43215, on behalf of Ohio Bell Telephone Company dba AT&T Ohio.

L BACKGROUND

Under Section 252(b)(1) of the Telecommunications Act of 1996 (the Act),! if parties
are unable to reach an agreement on the terms and conditions for interconnection, a
requesting carrier may petition a state commission to arbitrate any issues which remain
unresolved despite voluntary negotiation under Section 252(a} of the Act.

On August 22, 2007, the Commission issued its carrier-to-carrier rules in In the
Matter of the Establishment of Carrier-lo-Carrier Rules, Case No. 06-1344-TP-ORD. The rules
came into effect on November 30, 2007. Rules 4901:.1-7.08 and 4901:1-7.09, Ohioc
Administrative Code (O.A.C.), govern the negotiation and arbitration of interconnection
agreements under 47 U.S.C. 252.2 Under the rules, an internal arbitration panel is assigned

The Act is codified at 47 US.C. 151 et seq.

The rules supersede comparable provisions set forth in the Commission’s Guidelines for Mediation and
Arbitration issued in In the Matter of the Implementation of the Mediation and Arbitration Provisions of the
Federal Telecommunications Act of 1996, Case No. 96-463-TP-UUNC (Eniry issued July 18, 1996).
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to recommend a resolution of the issues in dispute if the parties cannot reach a voluntary
agreement.

II. HISTORY OF THE PROCEEDING

On February 5, 2008, the Commission issued certificate number 90-8000 to Intrado
Communications, Inc. (Intrado), granting it authority as an emergency services
telecommunications carrier.3

In the Commission’s carrier-to-carrier rules, Rule 4901:1-7-09, O.A.C,, specifies that
“[a]ny party to the negotiation of an interconnection agreement may, during the period
from the 135t to the 160t day (inclusive) after the date on which a local exchange carrier
(LEC) receives a request for negotiation, petition the commission to arbitrate any open
issues.” By mutual agreement, the parties established December 29, 2007, as the 160% day
(Arbitration Petition p. 7, footnote 12). '

On December 21, 2007, Intrado filed a petition for arbitration of certain rates, terms,
and conditions for interconnection and related arrangements with AT&T Ohio (AT&T)
pursuant to Section 252(b) of the Act. In its petition, Intrado presented its issues in the
form of categories.

On December 21, 2007, with its petition for arbitration, Intrado filed a motion pro
hac vice to allow Chérie Kiser, Angela R. Collins, and Rebecca Ballesteros to practice
before the Commission. The attorney examiner granted the motion by entry issued
January 17, 2008. |

On January 14, 2008, AT&T filed a motion to dismiss or, in the alternative, a motion
to hold Intrado’s petition in abeyance. In its motion, AT&T requested that the
Commission dismiss the petition or, in the alternative, hold the petition in abeyance to
allow for negotiation. AT&T also recommended that the Commission hold the petition in
abeyance until it ruled on Intrado’s application to provide services as a competitive local
exchange carrier (CLEC). AT&T pointed out that the parties had not discussed the terms
of an interconnection agreement. In its motion, AT&T states that it provided Intrado with
the AT&T 13-state template interconnection agreement on August 2, 2007. More than four
months later, on December 18, 2007, Intrado submitted to AT&T its proposed changes to
the 13-state agreement. Intrado filed its petition for arbitration on December 21, 2007.
Because of Intrado’s delayed response, AT&T claims that it was virtually denied
meaningful time to negotiate. :

3 In the Matter of the Application of Intrado Communications, Inc. to Provide Competitive Local Exchange Services
tn the State of Ohio, Case No. 07-1199-TP- ACE (Case No. 07-1199-TP-ACE or Certification Order).
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In its January 14, 2008, motion, AT&T recommended that the Commission hold the
petition in abeyance to await the Commission’s decision in Case No. 07-1199-TP-ACE.
AT&T explains that if the Commission were to deny Intrado’s application, Intrado would
not be entitled to an interconnection agreement. The arbitration petition, therefore, would
be rendered moot. To avoid wasted effort, AT&T recommended that the petition be held
in abeyance. :

On January 22, 2008, AT&T moved to withdraw its motion to dismiss and request
to hold the petition in abeyance. AT&T explained that pursuant to a conference mediated
by the Commission’s staff, the parties agreed to negotiate for a period of 30 days. In
partial satisfaction of its request, AT&T agreed to withdraw its motion. By letter filed
January 22, 2008, the parties acknowledged a mutual agreement to extend the negotiating
period to February 17, 2008.

AT&T filed a response to Intrado’s petition on January 15, 2008. Attached to its
response, AT&T included an issues matrix that identifies 38 unresolved issues. AT&T
added two additional issues to those presented by Intrado.

On March 5, 2008, after consultation with counsel, the attorney examiner issued an
entry summarizing the schedule for the arbitration proceeding. The parties agreed to the
following schedule:

Discovery Deadline March 11, 2008
Arbitration Package March 25, 2008
Hearing ' April 8-11, 2008
Initial Briefs April 23, 2008
Reply Briefs ' May 2, 2008
Arbitration Award ' ‘ May 28, 2008 .

By letter filed March 19, 2008, AT&T advised the Commission that the parties had
agreed to stay the arbitration schedule for 30 days. Moreover, the parties agreed to cancel
the hearing scheduled for April 8, 2008, and cancel the procedural schedule issued March
5, 2008.
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In an entry issued August 1, 2008, the attorney examiner issued a revised
procedural schedule as follows:

Discovery Completion Septemnber 16, 2008

Issues Matrix September 23, 2008
Arbitration Package October 7, 2008
Hearing October 14-16, 2008
Initial Briefs October 30, 2008
Reply Briefs November 13, 2008
Arbitration Award December 17, 2008

On September 23, 2008, the parties filed an issues matrix identifying 36 unresolved
issues, not counting sub-issues, for arbitration. AT&T amended the matrix on September
29, 2008. On January 30, 2009, and February 2, 2009, AT&T filed revised issues matrices
" advising the Commission of the issues that the parties had resolved.

In accordance with the procedural schedule, the parties filed arbitration packages
on October 7, 2008, containing exhibits and the written testimony of their witnesses.
Intrado provided the testimony of Carey F. Spence-Lenss and Thomas W. Hicks.” AT&T
offered the testimony of Patricia Pellerin and Mark Neinast. An arbitration panel
conducted a hearing on October 14 and 15, 2008. :

The parties filed initial briefs on October 30, 2008. Reply briefs were filed on
November 13, 2008. On November 21, 2008, December 5, 2008, and December 16, 2008,
AT&T filed memoranda of supplemental authority containing the decisions of other states
relating to Intrado entering into interconnection agreements with ILECs.

HI.  ISSUES FOR ARBITRATION

Issue 1(a) What service(s) does Intrado currently provide or intend
to provide in Ohio?

Issue 1(b)  Of the services identified in 1(a), for which, if any, is
AT&T required to offer interconnection under Section
251(c) of the Telecommunications Act of 1996.

Issue 1(c)  Of the services identified in 1(a), for which, if any should
rates appear in the ICA?

At the hearing, Carey F. Spence-Lenss appeared and testified on behalf of Intrado.
Ms. Spence-Lenss is vice president of regulatory and government affairs for Intrado. She
sponsored Intrado Exhibit 2. Intrado Exhibit 2 is her testimony, which addresses several
18sues, including issue 1(a) (Intrado Ex. 2 at 1, 3).
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Providing Intrado’s background information, Ms. Spence-Lenss states that Intrado
was established in 1999 as a wholly-owned subsidiary of Intrado Inc. Intrado Inc., in turn,
was founded in 1979. Intrado provides regulated telecommunications services, such as
911 selective routing, switching, and transport. In addition, Intrado provides automatic
location identification (ALI) services that are integral to Intrado’s Intelligent-Emergency
Network (IEN). By making new applications and services available to Public Safety
Answering Points (PSAPs) and other public safety entities, Intrado intends to increase
efficiency and effectiveness in responding to emergency calls. In so doing, Intrade claims
that it can enable the public safety community to transcend the current constraints of the
existing 911 infrastructure (Intrado Ex. 2 at 5).

Intrado will provide its service to public safety entities and give them access to
various forms of communication, such as voice, data, and streaming media. Intrado’s IEN
also intends to expand the 911 infrastructure to embrace different technologies, including
wireline, wireless, Internet telephony, and other technologies (Intrado Ex. 2 at 6).

Relying on the Commission’s decision in Case No. 07-1199-TP-ACE, Ms. Spence-
Lenss explained that the Commission granted Intrado authority to be a competitive
emergency services telecommunications carrier (CESTC) in Ohio. She contends that, as a
CESTC, the Commission found that under federal law Intrado is a “telecommunications
carrier” that offers “telecommunications service.” Likewise, under federal law, she claims
that the Commission found Intrado to be engaged in the provision of “telephone exchange
service.” As a CESTC, it is Intrado’s position, based on the Commission’s decision, that it
is entitled to all the rights and obligations of a telecommunications carrier pursuant to
Sections 251 and 252 of the Act. Such rights include the authority to negotiate and
interconnect with incumbent local exchange carriers (ILECs) like AT&T (Intrado Ex. 2 at 3-
4).

Intrado proclaims that it has authority to provide competitive local
telecommunications services in 40 states, including Ohio. Intrado points out that in the
states of [llinois and California it has entered into two other Section 251 interconnection
agreements with AT&T affiliates. Intrado has also entered into agreements with Qwest
(Intrado Ex. 2 at 4).

As to what services it provides, Intrado responds that it is authorized to provide
competitive 911/E911 telephone exchange services to counties and PSAPs in Ohio.
Intrado notes, however, that the Commission, when it granted Intrado CESTC status,
recognized that Intrado may seek to expand its authority to include other telephone
exchange services (Intrado Ex. 2 at 9).
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Intrado points out that its competitive 911/E%11 service offering is similar to
“telephone exchange communication service” or “Business Exchange” service, as currently
offered by AT&T to PSAPs (Intrado Ex. 2 at 9).

Addressing Issue 1(a) in its brief, Intrado relies upon the definition of “telephone
exchange service” in the Act to support its contention that it provides telephone exchange
service. Specifically, Intrado relies upon 47 US.C. §153(47), which defines telephone
exchange service as follows: '

(A) service within a telephone exchange, or within a connected
system of telephone exchanges within the same exchange area
operated to furnish to subscribers intercommunicating service
of the character ordinarily furnished by a single exchange, and
which is covered by the exchange service charge, or (B)
comparable service provided through a system of switches,
transmission equipment, or other facilities (or combination
thereof) by which a subscriber can originate and terminate a
telecommunications service.

To respond to Intrado’s contentions, AT&T offered the testimony of Patricia H.
Pellerin. Ms, Pellerin is an employee of The Southern New England Telephone Company
(AT&T Connecticut). She serves as an associate director-wholesale regulatory support.
Ms. Pellerin sponsored AT&T Exhibit 1.

AT&T identifies issue 1(a) as the threshold issue. The answer is critical because a
requesting carrier can arbitrate and interconnect with an ILEC under Section 251(c)(2)(A)
only if it provides “telephone exchange service” or “exchange access” to others. AT&T
claims that Intrado’s witness admitted that IEN does not qualify as “exchange access.”
Hence, to AT&T, the remaining issue is whether IEN can qualify as telephone exchange
service (AT&T Br. 5, AT&T Reply Br. 4).

Relying on the definition of exchange access service as “the offering of access to
telephone exchange service or facilities for the purpose of the origination or termination of
telephone toll services,” AT&T rejects the notion that 911 services are “telephone toll
services” (AT&T Ex. 1 at 17-18). In its review of the record, AT&T concludes that Intrado
has not established that it provides telephone exchange service (AT&T Reply Br. 4).

AT&T rejects Intrado’s claim that the Commission found it to be a provider of
“telephone exchange service.” In Case No, 07-1199-TP-ACE, AT&T states that the
Commission found that Intrado’s telephone exchange activities are restricted in scope and
do not extend to the level of a CLEC. In the eniry on rehearing, AT&T states that the
Commission clarified that Intrado provides a component of basic local exchange service
and is not a traditional provider of basic local exchange service. Instead, Intrado’s
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activities are limited to competitive emergency telecommunications services (AT&T Br. 11-
12). '

In its reading of Case No. 07-1199-TP-ACE, AT&T concludes that the Commission
has not decided whether Intrado’s 911 service is “telephone exchange service.” The
-Commission has not conducted an analysis of the elements of telephone exchange service,
i.e., whether Intrado’s service provides “intercommunication,” whether it operates “within
a telephone exchange,” whether the service is “of the character ordinarily furnished by a
single exchange,” or whether the service allows subscribers to “originate and terminate a
telecommunications service.” AT&T, therefore, concludes that the issue is open as to
whether 911 service is a telephone exchange service (AT&T Reply Br. 8-9). In its own
analysis, AT&T concludes that Intrado does not provide telephone exchange service, is not
entitled to interconnect with AT&T under Section 251(c)(2), and that AT&T is not required
to arbitrate terms for interconnection (AT&T Br. 12-13).

Intrado declares that its 911/E911 service meets the criteria for telephone exchange
service. Intrado contends that its service allows its subscribers to intercommunicate,
fulfilling part (A) and allows subscribers to originate and terminate calls as required by
part (B). In both instances, Intrado claims to fulfill the requirements of part A and B
because its service allows subscribers te intercommunicate with and originate and
terminate calls to local emergency personnel (Intrado Br. 12).

Intrado claims to satisfy the intercommunication requirement because its 911
service allows PSAP customers to communicate with Intrado’s other PSAP customers and
AT&T’s PSAP customers. Moreover, Intrado points out that its service allows consumers
to make calls to PSAPs and communicate with local emergency personmel. Intrado
describes an interconnected community consisting of 911 callers, PSAPs, and first
responders in the relevant geographic area (Intrado Reply Br. 8).

Looking at 47 US.C. §153(47), AT&T rejects the notion that Intrado’s 911/E911
service falls within the definition of telephone exchange service. Part A requires
“intercommunicating.” Because Intrado’s IEN does not allow a PSAP customer to
originate calls or receive non-911 «calls, AT&T concludes that there is no
intercommunication (AT&T Br. 6-8). Citing the Federal Communications Commission
(FCC), AT&T states that intercommunication means the ability of all end users in an
exchange to communicate with each other.# PSAP customers can only receive calls from
911 callers and cannot originate calls to anyone. AT&T rejects the idea that
intercommunication exists because consumers can call PSAPs (AT&T Reply Br. 6-7). Even
looking at intercommunication from the perspective of the 911 caller, AT&T still fails to
tind “intercommunication.” A 911 caller can only connect to a specific, predetermined

& In the Matter of Deployment of Wireline Services Offering, 15 FCC Red. 385 423 (December 23, 1999).
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point (ie, the PSAP). AT&T likens such an arrangement to private line service, where
communications are restricted to two or more designated points for exclusive use by a
particular customer or authorized users. AT&T declares that the FCC has stated that
private line services do not constitute telephone exchange service (AT&T Reply Br. 7-8).

Pointing to non-traditional communication services that the FCC has deemed to be
telephone exchange services, Intrado argues that it similarly offers telephone exchange
service. As examples of other telephone exchange services, Intrado cites data

- transmissions, certain advanced DSL-based services, and electronic directory information

services that provide call-completion services. In further reliance on the FCC, Intrado
emphasizes that telephone exchange service is not limited to voice telephony (Intrado Br.
13-14).

AT&T dismisses Intrado’s comparisons as flawed. Aside from failing to meet the
definition of telephone exchange service, AT&T finds nothing in common with Intrado’s
911/ E911 service and xDSL service and directory assistance call completion. AT&T agrees
that the FCC found that certain xDSL and directory assistance call completion services
meet the definition of telephone exchange service because they allow subscribers to
connect with all other end-users in the exchange and because the service met the other
requirements in the definition of telephone exchange service (AT&T Reply Br. 10}. To
AT&T, there is a distinction that other services allow intercommunicating, the ability to
connect with all other end users in an exchange. Because Intrado’s IEN does not allow a
PSAP customer to originate calls or receive non-911 calls, AT&T concludes that there is no
intercommunication (AT&T Br. 6-8). Because PSAPs cannot connect with anyone in the
exchange, AT&T sees an absence of intercommunicating and, therefore, distinguishes
Intrado’s service from the xDSL and directory assistance with call completion (AT&T
Reply Br. 9-10). Moreover, AT&T regards Intrado’s service as more akin to services that

. the FCC has found not to be telephone exchange service, like private line service or

directory assistance without call completion, services where there is a predetermined point
of connection (AT&T Reply Br. 10).

In the case of a call transfer, Intrado asserts that AT&T misconstrues the FCC's
findings. Intrado explains that a directory assistance provider does not provide telephone
exchange service if it hands off a call to another carrier and that carrier charges the calling

. party for completion of the call. Intrado points out that a calling party using 911/E911

services is never charged for a 911 call. If Intrado’s PSAP customer transfers a call, Intrado
charges the customer for the service. This clarifying distinction, Intrade believes,
undercuts AT&T’s argument (Intrado Reply Br. 9).

AT&T asserts other reasons why Intrado’s service fails to meet the definition of
“telephone exchange service.” Analyzing the “telephone exchange” element of 47 U.S.C.
§153(47), AT&T concludes that Intrado’s IEN, the only service it intends to provide, does
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not qualify as telephone exchange service because Intrado’s service does not operate
within a telephone exchange, or within a connected system of telephone exchanges within
the same exchange area. Instead, its service is based upon municipal boundaries.
Telephone exchange service, asserts AT&T, is based upon exchange boundaries (AT&T Ex.
1 at 20). Noting that Intrado has conceded that its service does not operate within the
same exchange or within exchange area boundaries, AT&T rejects the claim that Intrado
provides a telephone exchange service (AT&T Br. 9).

Intrado disputes AT&T's argument that it does not provide telephone exchange
service because it does not operate within telephone exchange boundaries. According to
Intrado, the concept of an exchange is based upon geography and regulation, not exchange
boundaries. Citing the FCC, Intrado states that the telephone exchange service definition
does not require a specific geographic boundary. Drawing upon wireless carriers as an
example, Intrado points out that they provide telephone exchange service even though
their geographic service areas are not coterminous with their wireline counterparts
(Intrado Reply Br. 9).

Intrado goes further to define telephone exchange service as including any means
of communicating information within a local area that involves a central switching
complex which interconnects all subscribers within a geographic area. Relying on this
definition, Intrado describes its system as using selective routers to interconnect PSAPs
and 911 callers located in the same geographic area. Intrado does not equate geographic
areas with ILEC exchange boundaries. Extended area service (EAS), which Intrado
compares to a community of 911 callers and PSAPs, is based on a community of interest

where subscribers can reach each other without incurring a toll charge (Intrado Reply Br.
10).

Intrado adds that ILEC exchange boundaries are inapplicable to 911/E911 services.
Intrado notes that the federal district court that oversaw the Modified Final Judgment
recognized that 911/E911 transmissions cross local access and transport area (LATA)
boundaries. To allow for emergency service across LATA boundaries, Intrado alleges that
the court waived the within-LATA restrictions. From this, Intrado concludes that there is
no requirement that Intrado’s service offering be limited to AT&T’s exchange boundaries
to qualify as a telephone exchange service under the Act (Intrado Reply Br. 10-11).

Referring to another provision in the definition of “telephone exchange service,”
AT&T declares that Intrado’s service is not “of the character ordinarily furnished by a
single exchange, and which is covered by the exchange service charge.” The FCC,
according to AT&T, included this element as a means to determine whether the service is
local in nature and not a toll service. Applying this condition to Intrado’s service, AT&T
finds that a customer can make a 911 call without incurring a toll charge, but the call is not
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local in nature when it is delivered to a PSAP located in a different exchange and where
such calls are not covered by the exchange service charge (AT&T Br. 9-10).

Intrado takes issue with AT&T’s claim that 911 calls do not involve an “exchange
service charge.” Intrado explains that the provision of telephone exchange services to 911
callers is not at issue in this proceeding. Instead, Ohio public safety agencies and PSAPs
will be billed as recipients of telephone exchange service from Intrado. Intrado’s
understanding from the FCC is that any charge assessed for service would be considered
an “exchange service charge.” Consequently, Intrado contends that it meets the “exchange
service charge” element of the definition because Intrado’s PSAP customers will have the
ability to communicate within the equivalent of an exchange area pursuant to a service
and payment agreement with Intrado (Intrado Reply Br. 12).

Intrado adds further that the “exchange service charge” portion of the definition
only aids to define whether a service is local. To Intrado, there is no jurisdictional issue
concerning 911/E911 service. Tariffs routinely include 911/E911 services to PSAPs.
According to Intrado, the parties have agreed that no form of intercarrier compensation
shall apply to the exchange of 911/E911 calls. For these reasons, Intrado urges the
Commission to reject AT&T's reliance on the “exchange service charge” element of the
definition of telephone exchange service (Intrado Reply Br. 12).

To meet Part B of the definition of “telephone exchange service,” a subscriber must
be able to originate and terminate a telecommunications service. According to AT&T,
Intrado has admitted that IEN does not allow a subscriber to originate and terminate a
telecommunications service (AT&T Ex. 1 at 20). Although a PSAP could transfer a call to
another PSAP or conference in another PSAP, AT&T claims that Intrado admits that such
transferring and conferencing are not the same as actually originating a call (AT&T Br, 10).
A PSAP is not allowed to originate a call. To criginate calls, the PSAP would use its local
service provider (AT&T Ex, 1 at 20-21). Even though IEN allows a PSAP to transfer a call
to another emergency responder, AT&T does not accept the argument that IEN provides
PSAPs with the capability to originate calls. To highlight the point, AT&T noted that a
PSAP would not be able to call back a disconnected caller using IEN (Id. at 25, 26).

AT&T adds that in some instances Intrado does not terminate a call. Intrado’s tariff,
according to AT&T, provides that its selective router may be used to hand-off the call to a
separate 911 service provider for call completion. Citing the BCC, AT&T proclaims that
handing off traffic to another carrier for completion does not meet the definition of
telephone exchange service (AT&T Br. 10-11).

Intrado maintains that it allows its PSAP customers to originate and terminate
communications. Because its service allows Intrado PSAP customers t¢ reach AT&T PSAP
customers or to conduct two-way communication between a 911 caller and a PSAP,
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Intrado claims that its service has the capacity to originate and terminate cails (Intrado
Reply Br. 8). Intrado denies any admission that call transfers and conferencing are not the
same as originating a call (Id.)

In further support of its contention that its 911/E911 service is a telephone exchange
service, Inirado points out that in its tariff AT&T describes its own 911 service as a
“telephone exchange communication service.” From this, Intrado argues that AT&T
cannot deny that Intrado’s 911/E911 service is a telephone exchange service.

AT&T rejects Intrado’s argument as incorrect. AT&T clarifies that its tariff does not
identify its 911 service as “telephone exchange service.” Instead, the tariff refers to the
service as “telephone exchange communication service,” emphasizing that it is a
communication service offered in an exchange. AT&T denies that there is anything in its
tariff that asserts that its 911 service meets the definition of telephone exchange service.
AT&T further contends that the label placed on a service is of no consequence. Ultimately,
the characteristics of a service determine whether it is telephone exchange service (AT&T
Reply Br. 11-12).

Intrado rejects AT&T's argument that Intrado’s tariff is evidence that Intrado does
not provide local exchange service. For its argument, AT&T points to language in
Intrado’s tariff that states that “The Company [Intrado] is not responsible for the provision
of local exchange service to its Customers” (AT&T Ex. 1 at 19). AT&T also points to a tariff
provision that states that “Intelligent Emergency Network Service is not intended to
replace the local telephone service of the various public safety agencies which may
participate in the use of this service” (Id). A PSAP customer must purchase local
exchange service from another carrier. From this, AT&T concludes that Intrado does not
offer telephone exchange service (AT&T Br. 5-6, AT&T Reply Br. 5-6). Intrado responds
that its 911/E911 services are not intended to replace all local exchange services to which
public safety agencies may subscribe. For non-emergency purposes, PSAPs may subscribe
to additional local exchange services. According to Intrado, its tariff simply acknowledges
that PSAPs may subscribe to other local exchange services for administrative purposes, to
make outgoing calls, or to receive other emergency or non-emergency calls. Intrado
acknowledges in its tariff that PSAPs have the choice of other providers for these services
(Intrado Br. 14-15).

In further support for its argument that it provides telephone exchange service,
Intrado states that its interconnection arrangement with AT&T is for the mutual exchange
of traffic. According to Intrado, two-way communications, not two-way traffic is key in
determining whether there is a mutual exchange of traffic. Even though 911 trunks are
generally one-way, Intrado argues that 911 trunks, nonetheless, provide two-way
communications and traffic. As an example, Intrado points out that a call may be
delivered by a one-way trunk to a PSAP. The PSAP, in turn, can “hook{lash” for dial tone
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to originate a bridged call to a third-party. From this, Intrado concludes that one-way
trunks can support two-way voice communications (Intrado Br. 15-16).

AT&T disagrees with Intrado’s claim that a hookflash is tantamount to originating a
call. AT&T points to where Intrado has admitted that hookflash is merely a conferencing
capability. AT&T also points to where Intrado has testified that its IEN service does not
allow call origination. Consulting Intrado’s tariff, AT&T finds where the tariff states that
PSAP customers only receive calls, further undermining Intrado’s claim of call origination
capability. On this point, AT&T cites the Florida commission, which dismissed Intrado’s
petition upon finding that Intrado does not provide telephone exchange service (AT&T
Reply Br. 5-6).

Intrado accuses AT&T of describing Intrado’s 911/E911 service as an information
service, rather than a telecommunications service. Citing the FCC, Intrado claims that the
presence of Internet protocol within its network has no bearing on whether its service is an
information service (Intrado Br. 17).

To further distinguish its service from an information service, Intrado highlights the
component nature of its service. Intrado points to three components of its 911/E911
service: the selective router, the database system that retains the ALIL and the transport of
the 911 call to the PSAP. Intrado acknowledges that the ALI might be regarded as an
information service, but Intrado combines each component to create an integrated product
(Intrado Br. 18-19).

In further rejecting AT&T’s claim that Intrado’s 911/E911 service is an information
service, it is Intrado’s contention that the nature of a service determines its classification. It
is customer perception that defines a product. In this instance, Intrado states that public
safety agencies understand that they are purchasing a complete, integrated 911/E911
service offering, not component parts (Intrado Br. 19).

Noting in the arbitration petition that Intrado compared its 911 services to fax
services, AT&T disagrees. AT&T explains that fax services use basic two-way telephone
exchange lines that have assigned telephone numbers. Moreover, the lines can originate
and receive telephone calls over the public switched telephone network (PSTN). In
comparison, AT&T enumerates that Intrado’s 911 service does not have assigned
telephone numbers, does not have dial tone, and cannot originate calls to subscribers
served on the PSTN (AT&T Ex. 1 at 25-26).

AT&T notes that Intrado states in its petition that it intends to offer local exchange
service. AT&T highlights, however, that Intrado is not certified to offer local exchange
service. Based on its tariff, Intrado only intends to offer emergency services (AT&T Ex. 1
at 17-18).
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Taking into account the State of Ohio’s definition of basic local exchange service,
AT&T concludes that Intrado’s IEN does not qualify as basic local exchange service. Asin
the federal statute, Rule 4927.01(A)(1), O.A.C., defines basic local exchange service in
terms of whether a customer can originate voice communications within a local service
area. ATé&T states that Intrado has admitted that its service does not allow subscribers to
originate calls (AT&T Ex. 1 at 22-23). Referring to Rule 4927.01(A)(1)(a), O.A.C.,, AT&T
points out that Intrado’s IEN does not provide dial tone service. IEN also does not
provide operator services and directory assistance. Intrado emphasizes that Rule
4927.01(A)(1)(d), O.A.C., specifies that operator services and directory assistance are only
provided to exchange lines that provide dial tone. Furthermore, pursuant to Rule
4927.01(A)1)(h), O.A.C,, AT&T states that Intrado’s IEN does not provide access to toll
presubscription, interexchange or toll providers or both, and networks of other telephone
companies. Intrado explains that interexchange carrier (IXC) presubscription services are
only available to exchange lines that provide dial tone (AT&T Ex. 1 at 23-24).

Intrado rejects AT&T's contention that its tariff provides evidence that its 911/E911
service is not telephone exchange service. To the contrary, Intrado claims that there is no
provision in the tariff that indicates that Intrado’s 911/E911 service is anything other than
telephone exchange service. Upon comparing, Intrado finds that its tariff provisions are
nearly identical to those contained in AT&T’s tariff. Moreover, those provisions
highlighted by AT&T to support its contention are basic local exchange services, not
telephone exchange services (Intrado Reply Br. 12-13).

AT&T makes the argument that the Commission has no authority to arbitrate issues
that are not raised by the parties. Specifically, AT&T refers to the Commission’s
arbitration of issues under Section 251(a). Citing Section 252(b), AT&T states that the
Commission must limit itself to deciding those issues raised by the parties. Because
Intrado’s application is filed under Section 251(c), AT&T contends that the Commission
has no authority to arbitrate issues under Section 251(a). Even further, AT&T remarks that
even if Intrado had sought to arbitrate under Section 251(a) the Commission would be
barred from doing so under Section 252(b) (AT&T Br. 13-17).

In its reply brief, Intrado finds additional support for its position from commission
decisions in Texas, Illinois, and California. The commissions found that Intrado offered
telephone exchange service and, therefore, was entitled to interconnection under Section
251(c) (Intrado Reply Br. 4-5). In support of its argument that it provides telephone
exchange service, Intrado highlights the reason why interconnection may only be
provided to carriers that offer telephone exchange service or exchange access service.
According to Intrado, the purpose of the limitation was to prevent long distance carriers
from avoiding access charges by taking advantage of interconnection via Section 251(c).
Intrado adds that it was Congress’ intent, with the inclusion of part B of the telephone
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exchange definition, to broaden the inclusion of services that would fall within the
telephone exchange limitation in Section 251(c). Telephone exchange service is not limited
to voice service (Intrado Reply Br. 5-6).

Intrado voices support over the Commission’s authority to arbitrate and oversee the

interconnection arrangements between the parties. Because Intrado is a competitor and- -~ -

AT&T is an ILEC, Intrado argues that Section 251(c) is applicable and grants the
Commission oversight authority. Moreover, Intrado claims that its status as a competitor
grants it access to the PSTN. Intrado rejects AT&T's recommendation that the parties
enter into a commercial, non-Section 251 agreement. There would be no statutory
requirement for Commission review and oversight. The agreement would not be publicly
available for other carriers to review. Ultimately, Intrado argues, such an arrangement
would undermine the Commission’s jurisdiction over Intrado and 911/E911 services
generally. Intrado points out that in Case No. 07-1216-TP-ARB, the Commission found
that uninterrupted 911 service is affected with a public interest that calls for the
Commission’s oversight and resolution of disputes through arbitration (Intrado Reply Br.
13-14).

Pointing out differences between a commercial agreement and a Section 251(c)
interconnection, Intrado highlights that a commercial agreement has nothing to do with
interconnection to the PSTN. Commercial agreements are for retail services. .Intrado
wishes to be a competitor, not a retail customer. Intrado believes that the Section 251/252
framework is the appropriate mechanism (Intrado Reply Br. 15).

Intrado does not accept AT&1”s assertion that many of the issues raised by Intrado
fall outside the scope of sections 251(b) and 251(c) and thus are not subject to arbitration.
By its intent to establish a mutual exchange of traffic and interoperability between the
parties’ networks, Intrado finds the key components of Section 251(c) interconnection.
Intrado, relying on judicial precedent, also recognizes that in some circumnstances,
attendant issues that are themselves outside the scope of Sections 251(b) and (c) may be
subject to arbitration (Intrado Reply Br. 16). '

Intrado adds that some state commissions have recognized that the Section 252
arbitration process applies to all Section 251 agreements with ILECs. Intrado distinguishes
~ the case law cited by AT&T, noting that those cases dealt with the duty to negotiate rather
than arbitrate issues that fall outside of Section 251(b) and (c). Intrado believes that the
true issue involves the authority of a state commission to review by means of an
arbitration proceeding issues that are beyond Section 251(b) and (c) (Intrado Reply Br. 16-

17).
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ISSUE 1(a) ARBITRATION AWARD

In addressing what services Intrado provides or intends to provide, AT&T seeks to
undermine Intrado’s authority by taking the position that Intrado does not provide
“telephone exchange service” or “exchange access.” Claiming that Intrado has admitted
that it does not provide “exchange access,” AT&T focuses on whether Intrade provides.-
telephone exchange service. To AT&T, the answer is crucial to whether Intrado can
interconnect with AT&T under Section 251(c)(2)(A) of the Act.

In Case No. 07-1216-TP-ARB we stated that we had already generically addressed
the issue of whether Intrado is engaged in the provision of telephone exchange services or
exchange access service in Case No. 07-1199-TP-ACE. We determined that Embarq had
merely repeated the position it asserted in Case No. 07-1199-TP-ACE. We, therefore,
rejected Embarg’s attempt to resurrect its arguments.

AT&T seeks to carve out an exception to reopen the issue by changing its approach.
AT&T claims that in Case No. 07-1199-TP-ACE the Commission did not examine the
elements of 47 US.C. §153(47) to determine whether Intrado provides telephone exchange
service. Taking that approach, AT&T walks through the elements of 47 US.C. §153(47)
and other criteria to show where Intrado’s service lacks essential components of telephone
exchange service. -

Notwithstanding that we decided in prior cases that Intrado provides telephone
exchange service, we will conduct an analysis of 47 U.S.C. §153(47). In our review of the
record, we find sufficient evidence that Intrado’s 911 service is telephone exchange service,
First, we find that 911 service involves intercommunication. Intrado has identified the
ability of its PSAP customers to communicate with other Intrado PSAP customers and
AT&T’s PSAP customers. The service also allows the public to communicate with PSAPs
and local emergency personnel. Though somewhat limited in its ability, we find that there
are more attributes than not that Intrado’s service provides intercommunication. AT&T
would deny the existence of intercommunication based on the limited calling choices
inherent in the service. The statute, however, does not quantify intercommunication. It
only requires the existence of intercommunication. Though minimal, we do find that
intercommunication exists.

We also find that Intrado’s 911 service operates within a connected system of
telephone exchanges. We are persuaded by Intrado’s argument that exchange boundaries
should be read mare broadly to include areas that are not coterminous with the ILEC
exchange boundaries. PSAPs must have a service that takes into account the location of
fire, police, and other emergency service providers within the county that it serves.
Although the reach of a particular 911 service may not coincide with the boundaries of
ILEC exchanges, the service does have geographical limitations that are generally
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consistent with a community of interest. In this respect, we find that the service area is
akin to a single exchange with EAS to neighboring exchanges. Furthermore, the
Commission also agrees with Intrado that wireless carriers provide telephone exchange
service and enter into Section 251 interconnection agreements even though they provide
service in areas that are not coterminous with ILEC exchange boundaries.

To meet the requirement of an exchange service charge, Intrado states that it will
charge PSAP customers and public safety agencies for telecommunication service. Based
on its understanding of the FCC's position, Intrado believes that any service charge would
be regarded as an exchange service charge. Although AT&T highlights that 911 callers are
not charged and, therefore, do not incur an exchange service charge, we find sufficient
evidence of an exchange service charge in the fee paid by PSAPs and public safety
agencies to Intrado for the provision of telecommunications service.

Whether Intrado’s PSAP customers can originate and terminate calls falls on
whether calls initiated to other PSAPs and establishing two-way communications with 911
callers qualifies as originating and terminating calls. Intrado would also regard in some
circumstances that call transfers and conferencing involve call originating. Again, as with
“intercommunicating,” the statute does not quantify “originate.” We thus find that the
capability of a PSAP to call to another PSAP and engage in two-way communications with
911 callers satisfies the call origination and termination requirement.

In its brief, Intrado emphasized that 47 U.S.C. §153(47) consists of two independent
parts, A and B. If Intrado’s 911 service satisfies the criteria of either A or B it will establish
that it provides a telephone exchange service (Intrado Br. 12). Whether evaluated under
part A or part B, we find that Intrado provides telephone exchange service.

: AT&T argues that the Commission has no authority to arbitrate issues that fall

within the ambit of Section 251(a). In In the Matter of the Petition of Intrado Communications,
Inc. for Arbitration Pursuant to Section 252(b) of the Communications Act of 1934 as Amended, to
Establish an Interconnection Agreement with Cincinnati Bell Telephone Company, Case No. 08-
537-TP-ARB (Case No. 08-537-TP-ARB), we pointed out that while neither party raised the
application of Section 251(a) as an issue for arbitration, it does not bar us from applying
applicable law. Furthermore, we found that Section 252 endows us with arbitration and
enforcement authority over all Section 251 agreements. Even though neither party has
raised an issue relating to interconnection under 251(a), we are not prohibited from
applying Section 251(a). -

ISSUE 1(b) ARBITRATION AWARD

Intrado sought to identify the services that AT&T is required to offer
interconnection under Section 251(c). Intrado takes the position that the Commission has
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determined that Intrado is entitled to all rights under Section 251(c) because of its
provision of competitive emergency telephone exchange services. AT&T, on the other
hand, claims that it is not obligated to offer Section 251(c} interconnection to Intrado
because Intrado does not provide telephone exchange service or exchange access.

~ InCase No. 07-1199-TP-ACE, and as recently as the Commission’s January 14, 2009,
entry on rehearing in Case No. 08-537-TP-ARB, the Commission determined that CESTCs
are entitled to all the rights and obligations of a telecommunications carrier pursuant to
Sections 251 and 252 of the Act. AT&T has not presented in this proceeding any facts or
arguments that would cause the Commission to re-examine its previous determination.
Moreover, our above analysis of 47 US.C. §153(47) leads us, alternatively, to the.
conclusion that Intrado provides telephone exchange service. Because Intrado is a
provider of telephone exchange service, AT&T must provide interconnection to Inirado for
all services offered by Intrado under its certification and subject to the further
requirements of this arbitration award.

ISSUE 1{c} ARBITRATION AWARD

As a telecommunications carrier that offers telephone exchange services, Intrado is
entitled to interconnection facilities and UNEs, where appropriate, at cost-based rates.
Rates should be established pursuant to Sections 251 and 252 of the Act. Intrado’s
interconnection agreement with AT&T should include the pricing appendix typically
approved by the Commission for AT&T interconnection agreements that set forth the
prices to be charged by AT&T for services, functions, and facilities to be purchased in
connection with the interconnection arrangements in Ohio.

- For occasions when Intrado is the designated 911/E911 provider, the
interconnection agreement should contain rates, such as port charges, for AT&T's
interconnection to Intrado’s network.

The availability and pricing of services provided by both parties is more fully
discussed, below, in the Commission’s award for Issue 1{d).

Issue 1(d)  For those services identified in Issue 1{c), what are the
appropriate rates?

The parties have presented a number of questions under the umbrella of this issue.
AT&T once again argues that Intrado is not offering telephone exchange service and is,
therefore, not entitled to Section 251(c) interconnection (Joint Issues Matrix filed
September 23, 2008, AT&T Br. 17). Intrado argues for two points: the interconnection
agreement should include rates for services provided by Intrado to AT&T, and rates for
every service Intrado may purchase should be included in the interconnection agreement.
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With regard to the inclusion in the interconnection agreement of rates to be charged
by Intrado to AT&T, Intrado indicates that it charges port termination charges to all
carriers who interconnect to their IEN and has, therefore, included these charges in the
interconnection agreement. Intrado further points out its understanding that AT&T also
charges port termination on carriers seeking to terminate 911 traffic on AT&T's network
(Intrado Ex. 2 at 17). Intrado does not advance a specific position with regard to this issue
on brief. : :

AT&T indicates on brief that the real issue is that Intrado wishes to include in a
Section 251(c) agreement the rates that it would charge AT&T for the services Intrado
seeks to provide (AT&T Br. 17). AT&T first maintains that it is improper for the
interconnection agreement to include such charges, as the purpose of a Section 251(c)
agreement is to allow a CLEC to obtain services from an ILEC (Id. at 17-18). Its second
argument is that the rates are for services that AT&T is not required to purchase at all (/4.
at 18). AT&T, in its third argument, maintains that the rates have not been reviewed by
the Commission and should be reciprocal (Id.).

In addition, AT&T states that Intrado has provided no basis for its port termination
charges, aside from indicating that they are similar to AT&T’s charges imposed on
competitors.  AT&T further points out that the proposed rate table is titled
“INTELLIGENT EMERGENCY NETWORK SERVICE E9-1-1 STANDALONE
AGREEMENT,” and notes that AT&T will not be purchasing Intrado’s tariffed IEN
service. AT&T also states that Intrado cannot compel AT&T to interconnect with it under
Section 251(c), or insist on including terms for such connection in a Section 251/252
interconnection agreement. AT&T finally states its willingness to negotiate a commercial
agreement for the parties’ 911 interconnection {AT&T Ex. 1 at 29).+

AT&T observes that while Intrado states that its rates are similar to AT&T's, Intrado
has stated that its rates are market-based and thus do not mirror AT&T’s rates, as would
be appropriate under Section 251(c). AT&T also observes that Intrado has a single rate
across the country, while AT&T’s rates vary by state (Id. at 30). AT&T concludes that the
parties should be charging each other the same rates (Id. at 31). AT&T also explains that
facilities and trunks are separate and distinct elements. AT&T goes on to state that when
ATé&T establishes trunks to Intrado, a trunk port charge may be appropriate, but notes that
AT&T is not required to establish a separate point of interconnection (POI), has no duty to
lease facilities from Intrado, and concludes that Intrado would have nothing to charge (Id.
at 30).

With regard to the AT&T rates that appear in the interconnection agreement, AT&T
initially argues that since Intrado is not entitled to interconnect under Section 251(c}, there
are no issues to arbitrate (Id. at 17-18, citing 47 US.C. §251(c)(2)(A), 47 C.F.R. §51.305(b),
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and First Report and Order 1191). In its reply brief, AT&T further states that parégraph 191
of the FCC'’s First Report and Order indicates that “Section 251(c) interconnection is only
available to CLECs if they provide “telephone exchange service” or “exchange access” (Id.

at17).

AT&T subsequently argues that if Intrado is entitled. to Section 251(c)
interconnection, then the specific AT&T rates to be included in the agreement should be
only those rates covered under 251(c). AT&T further states that if Intrado secks to
purchase non-Section 251(c) services those rates should not be included in the agreement.
AT&T indicates that it has included language that refers to the appropriate tariffs for those
non-Section 251(c) services (Id.).

With regard to the rates to be charged by AT&T, Intrado specifically argues that it is
entitled to interconnection facilities and UNEs at cost-based rates and that all rates to be
charged by AT&T should be specifically set forth in the interconnection agreement
(Intrado Ex. 2 at 15). Intrado further argues that tariffs are not an appropriate mechanism
for determining charges from AT&T to Intrado. Intrado further states that if AT&T can
identify with specificity co-carrier interconnection pricing that has been established under
Section 252(d)(1) and set forth in tariffs, Intrado could accept a reference to relevant tariffs,
but AT&T has not yet done so (Id. at 15-16).

Intrado further expresses concern that, absent rates for services explicitly spelled
out in the interconnection agreement, Inirado will be at a competitive disadvantage
because Intrado will not know its operating costs. Intrado also indicates that AT&T could
use the tariffed rates in an anti-competitive manner by placing resources in a given area
and changing its tariffed prices for service (Id. at 16).

AT&T points out that there are services that Intrado may desire to purchase under
certain scenarios where the terms, conditions, and prices appear in AT&T's Access Tariff,
and gives the example of facilities on Intrado’s side of a POI (Id. at 33). AT&T notes that
Intrado may choose to obtain these services from another provider or by self-provision
(Id).> AT&T concludes that the interconnection agreement is not the appropriate place to
price these services.

> Citing In the Matter of the Establishment of Terms and Conditions of an Interconnection Agreement Amendment
Pursuant to the Federal Communications Conmmnission’s Triennial Review Order and its Order on Remand, Case
No, 05-887-TP-UNC arbitration award issued November 9, 2005, (Issue 5), and Entry on Rehearing
issued January 4, 2006 (17 18-20).
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ISSUE 1(d) ARBITRATION AWARD

Whether Intrado is offering “telephone exchange service,” and whether it is entitled
to interconnection under Section 251(c) of the Act, is discussed in Issue 1(a). However,
AT&T has put forward arguments in the context of Issue 1(d) that should be addressed.

First, in citing Y191 of the First Report and Order, AT&T creates a conclusion that
does not appear in the text. In fact, the referenced paragraph does not address the current
question at all. The decision in 9191 was whether an interexchange carrier had access to
Section 251(c) interconnection. The FCC concluded that it did not because the IXC was not
seeking interconnection for the purpose of providing telephone exchange service. The
FCC went on to state that traditional IXCs that offer access services in competition with an
incumbent LEC (i.e., IXCs that offer access services to other carriers as well as to
themselves) are eligible to obtain interconnection pursuant to Section 251(c)(2).

However in this case, Intrado is engaged in the provision of telephone exchange
service, even if it does not itself provide a complete telephone exchange service under its
current certification. As a result, Intrado does seek interconnection for the purpose of the
provision of telephone exchange service as affirmed by the Commission in Case No. 07-
1199-TP-ACE. '

Even if that were not sufficient reason to grant Intrado Section 25I{c)(2)
interconnection to AT&T’s network, similar to an IXC that provides access service to other
carriers in competition with the ILEC (which can obtain interconnection under 251(c)(2)),
Intrado seeks to provide 911 termination services to other carriers. Intrado should,
therefore, be similarly granted access to Section 251(c)(2) interconnection.

Second, AT&T cites 939 in the Commission’s arbitration award in Case No. 07-1216-
TP-ARB to support its contention that the purpose of a Section 251(c) agreement is
exclusively for a CLEC to purchase services from an ILEC. Here again, AT&T’s conclusion
is not supported by the text. The discussion in that text is with regard to whether a
process by which an ILEC can order services from a CLEC is included in an
interconnection agreement, whether that inclusion is under Section 251(a) or 251(c}). It
does not support at all the concept that a Section 251 interconnection agreement is
exclusively to allow a CLEC to purchase services from an ILEC. '

As the subject of that paragraph is the determination of whether an aspect of an
interconnection agreement is under Section 251(a) or 251(c), and AT&T maintains that this
is a determination this Commission is prohibited from making, it seems that AT&T wishes
to have it both ways. It cannot claim that the Commission was in error in the Embarq
award with regard to assigning parts of the interconnection agreement to Section 251(a)
and other parts to Section 251(c) and, on the other hand, cite to the very discussion it
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claims was erroneous as support for its current position to deny Intrado access to a Section
251 interconnection agreement.

With regard to the inclusion of Intrado’s port charges in the interconnection
agreement, the Commission notes that, while there is no requirement under Section 251(c)
that AT&T interconnect with Intrado on Intrado’s network, pursuant to Issue 4 and 4(a),
the Commission requires one POI on Intrado’s network under certain circumstances, The
Commission notes that under those circumstances, Intrado is required to provide for the
possibility of that interconnection under Section 251(a) of the Act. As a result, Intrado is
required to have rates and charges for the applicable interconnection services stated
somewhere. Absent a carrier-to-carrier tariff, the most reasonable place for these rates to
be listed is in an attachment to the interconnection agreement. As to the rates themselves,
as proposed by Intrado, the trunk port would be the point of interconnection on Intrado’s
network. As such, Intrado’s trunk port is defined as an interconnection facility.
Consequently, the requirement that Intrado’s rates mirror AT&T’s port rates is not
applicable here since that requirement applies only to reciprocal compensation for the
transport and termination of traffic under 251(b)(5).

With regard to the explicit inclusion of all rates Intrado may pay AT&T as a result
of this interconnection agreement, the Commission concludes that Intrado is mistaken on a
few critical aspects of this question. Even though Intrado’s purchasing of services from
AT&T is subject to Section 251(c), that does not mean that all services that Intrado may
wish to purchase are UNEs, or that all services it may wish to purchase are available at
total element long-run incremental cost (TELRIC) or other cost-based pricing. For
example, the FCC has set out explicit lists of the network elements that incumbent carriers
are required to provide on an unbundled basis, and priced at TELRIC. Services or features
not on those lists are available o Intrado from AT&T’s Access Tariff or via a separate
contract, just as it would be for any CLEC.

The Corrunission notes that numerous approved interconnection agreements refer
to the incumbent carrier’s Access Tariff for pricing, terms, and conditions of services not
identified as UNEs. With regard to Intrado’s concerns about the “volatility” of tariffed
rates, the Commission notes that changes to AT&T’s Access Tariff would be under Rule
4901:1-7-14, O.A.C., which requires a 30-day application and approval process. Given
AT&T’s “accessible letter” process regarding access tariff changes, Intrado would have
ample notice of a pending change in rates, terms, or conditions, and would have an
opportunity to be heard with regard to any change.

With regard to Intrado’s suggestion that any tariff references be made specific, by
identifying the tariff and/or tariffed service, this seems to create for AT&T an impossible
task of predicting what Intrado would desire to purchase. Even if it were to make such a
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prediction, such specificity may work against Intrado, as it could be understood to limit
what Intrado might purchase from AT&T under thi$ agreement.

Based on these considerations, the Commission concludes that AT&T’s proposed
language for sections CES 3.3.2 and CES 10.1, and Intrado s praposed language for section
Pricing 1.1, are appropriate.

Issue 2(a) Does Intrado’s certification as a CESTC entitle it to all
rights and services under Section 251, including
wholesale resale services and unbundled network
elements?

For its position, Intrado relies on the Commission’s decision in Case No, 07-1199-
TP-ACE wherein the Commission determined that Intrado is entitled to all rights and
obligations of a telecommunications carrier pursuant to Sections 251 and 252 of the Act.
Furthermore, Intrado states that in its ‘arbitration with Embarq® the Commission
confirmed that Intrado is entitled to UNEs pursuant to Section 251{c). From this, Intrado
concludes that it has rights under Section 251 to wholesale resale services and UNEs.
Going a step further, Intrado contends that provisions concerning such services should be
included in the parties’ interconnection agreement (Intrada Ex. 2 at 17-18, Intrado Br. 53).
More specifically, Intrado believes that it is entitled to reciprocal compensation, access to
rights-of-way, and collocation (Intrado Br. 53). Intrado states that it does not dispute that
there may be eligibility requirements to obtain certain UNEs. For those UNEs, Intrado
states that it is committed to complying with any applicable rules (Intrado Br. 54).

AT&T argues that the Commission by its creation of a new carrier classification
intended a difference between a CESTC and CLEC. If Intrado, as a CESTC, can obtain the
all the rights and services available to a CLEC, there would be no practical difference
between a CESTC and a CLEC. To preserve the distinction, AT&T believes that only those
provisions that relate solely to CESTCs should be included in the interconmection
agreement. The dispute arises because Intrado wishes to include language that would
apply only to a CLEC. A concern of AT&T is that CLECs could opt into the
interconnection agreement. AT&T, therefore, recommends that Intrado amend the
agreement if it decides to become a CLEC (AT&T Ex. 1 at 35-36). AT&T adds that
Intrado’s certification as a CESTC does not entitle it to anything under Section 251 or 252
Nor, continues AT&T, is Intrado entitled to unbundled loops, a UNE, because its
customers are not end users, By definition, AT&T contends that a UNE loop must serve
an end user (AT&T Br. 18).

6 In the Matter of Intrado Communications, Inc. for Arbitration of Interconnection Rates, Terms, and Conditions
and Related Arrangements with United Telephone Company of Ohio dba Embarg and United Telephone Company
of Indiana dba Embarg, Pursuant io Section 252(b) of the Telecommunications Act of 1996, Case No. 07-1216-
TP-ARB (Case No. 07-1216-TP-AKB).
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Intrado reiterates that the Commission in its Certification Order decided that
Intrado is entitled to all rights under Section 251, including UNEs. As for including
provisions for services that it has no authority to provide, Intrado points to Case No. 07-
1216-TP-ARB where the Commission recognized that interconnection agreements are often
negotiated prior to a party being granted certification to offer the services that may be
covered by the interconnection agreement. Intrado contends further that the Commnission
determined that it would be appropriate to include services and facilities even if Intrado’s
current certification would bar the use of such services and facilities. Finding no reason
for the Commission to alter its decision, Intrado believes that all appendices sought by
Intrado, along with accompanying definitions, should be included in the interconmection
agreement (Intrado Reply Br. 25-26).

ISSUE 2(a) ARBITRATION AWARD

At issue is whether Intrado has rights to wholesale resale services and UNEs. In
Case No. 07-1199-TP-ACE and Case No. 07-1216-TP-ARB, we determined that Intrado, as a
CESTC, is entitled to all rights and obligations under Section 251 of the Act. Section 251 of
the Act, in part, sets forth the general duties of telecommunications carriers. Section 251(c)
imposes a duty upon ILECs to make available unbundled access to network elements.
Section 251(c) also includes a duty to offer for resale at wholesale rates any
~ telecommunications service that the carrier provides at retail to subscribers who are not
telecommunications subscribers.

AT&T takes the position that Intrado’s status as a CESTC does not entitle it to
anything under Sections 251 or 252. AT&T’s position is directly contrary to our prior
decisions. As we have previously, we find here that Intrado as a provider of telephore
exchange services is entitled to all rights and obligations under Section 251 of the Act.
Accordingly, Intrado is entitled to wholesale resale services.

As for UNEs, AT&T declares that unbundled loops are the only UNEs sought by
Intrado for the provision of its CESTC service. AT&T rejects Intrado’s entitlement to
UNEs because it claims that Intrado’s customers are not end users. According to AT&T, a
UNE loop must serve an end user. In Issue 31, we determine that Intrado’s PSAP
customers are end users. Following AT&T’s logic from the premise that Intrado’s
customers are “end users,” we conclude that Intrado is entitled to unbundled loops. In
sum, AT&T has asserted no facts or argument that would give us a basis for varying from
the awards issued in Case Nos. 07-1199-TP-ACE and 07-1216-TP-ARB. Consequently,
- Intrado shall be entitled to UNEs. The Commission reminds Intrado that it may only avail
itself of UNEs to the extent that it has Commission authorization to provide that service
and the UNE is utilized for the intended purpose pursuant to FCC and Commission rules.
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Issue 2(b) Which appendices should be included in the
interconnection agreement?

It is Intrado’s position that the interconnection agreement should include all
appendices normally offered to competitors. Intrado explains that the Commission
determined in Case No. 07-1199-TP-ACE that Intrado is entitled to all rights of a
telecommunications carrier pursuant to Section 251. Included among those rights,
according to Intrado, are reciprocal compensation, wholesale resale services, access to
rights-of-way, UNEs, and collocation. Intrado states that AT&T specifically disputes
Intrado’s entitlement to UNEs and wholesale resale services (Intrado Br. 53).

Relying on Case No. 07-1216-TP-ARB, Intrado claims that the Commission has
already determined that Intrado is entitled to UNEs under Section 251{c). As a
“telecommunications carrier” providing a “telecommunications service,” Intrado contends
that it is entitled to a UNE under Section 251(c)(3) upon requesting it for the provision of a
telecommunications service. Intrado acknowledges that there may be eligibility
requirements for some UNEs. In those cases, Intrado states that it is willing to comport
with those requirements. Being eligible for UNEs, Intrado believes that the
interconnection agreement should reflect its eligibility (Intrado Br. 53-54).

Because it may seek to expand its certification and local service offerings, Intrado-
requests that the interconnection agreement not be limited to Intrado’s provision of
911/E911 service (Intrado Ex. 2 at 18-19). To offer those additional services, Intrado will
need to strike an agreement with AT&T. In doing so, Intrado argues that it would not be
unlike other carriers that do not use all available services, facilifies, and functions under an
existing agreement. To deny the inclusion of additional services, argues Intrado, would
single it out for an overly restricted interconnection agreement (Intrado Br, 55).

Intrado recalls that in Case No. (07-1216-TP-ARB, the Commission recognized that
negotiations for services to be included in an interconnection agreement may precede
certification. Moreover, Intrado recalls that the Commission determined that it was
appropriate for Intrado to include services in the interconnection agreement that go
beyond its current certification. Intrado urges the Commission to remain consistent and
allow it to include all appendices normally included in an interconnection agreement.
Intrado states that the parties have already expended a significant amount of time and
resources negotiating both 911/ E911 services and non-911/E911 services. To exclude non-
911/E911 provisions would cause Intrado to negotiate and arbitrate those provisions
again. Intrado, therefore, requests that all appendices and accompanying definitions be
included in the interconnection agreement at this time (Intrado Br. 54-56).

Starting from the position that Intrado is not authorized to provide local exchange
service, AT&T proposes to exclude from the interconnection agreement those appendices
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that relate to local exchange service. AT&T’s witness lists the specific appendices that
should be included (AT&T Ex. 1 at 36). In addition, AT&T wants to exclude resale services
and UNEs from the list of products that AT&T would provide to Intrado under the
interconnection agreement. AT&T explains that resale services and UNEs are associated
with the provision of basic local exchange service. Because Intrado is not certified to
provide local exchange service, local service provisions should be omitted from the
interconnection agreement. AT&T identifies those specific appendices that it wishes to
exclude (AT&T Ex. 1 at 37-39).

For similar reasons, AT&T seeks to exclude from the interconnection agreement the
UNE appendix. Without local exchange service authority, AT&T states that Intrado would
have no use for UNEs, AT&T indicates that its argument hinges on the definition of end
users and the availability of UNEs for end users, as discussed in Issue 31. According to
AT&T, Intrado argues that its PSAP customers are end users, supposedly to qualify for
unbundled loops (AT&T Ex. 1 at 39).

AT&T rejects Intrado’s claim to all rights and services under Section 251, AT&T
does acknowledge that the Commission stated that Intrado is entitled to all rights and
obligations of a telecommunications carrier pursuant to Sections 251 and 252. AT&T
points out that the Commission added that its certification decision does not address the
appropriateness and scope of any specific request for interconnection. Cases would be
decided on case-specific facts of Intrado’s proposal (AT&T Ex. 1 at 39-40). AT&T's witness
further points out that if the Commission decides in favor of AT&T on Issue 2(b) other
issues will be moot, specifically issues 6, 13(a), 13(b), 15, 2%(a), and portions of issues 3,
4(c), and 7(a) (AT&T Ex. 1 at 40),

In its brief, AT&T denies that Intrado, as a CESTC, is entitled to anything under
Section 251 or 252. Because Intrado does not intend to resell any of AT&T’s local services,
AT&T believes that the interconnection agreement should not contain any provisions for
resale. In particular, AT&T claims that Intrado is not entitled to wholesale resale services
or UNEs such as unbundled loops. AT&T reasons that unbundled loops would only be
available to Intrado if its customers were end users. AT&T does not regard PSAPs as end
users (AT&T Br. 18).

Intrado asserts that AT&T is wrong in saying that Intrado, as a CESTC, is not
entitled to anything under Section 251 or 252. Intrado repeats that the Commission
decided in its Certification Order that Intrado is entitled to all rights under Section 251. To
Intrado, that should be sufficient to settle the issue. Insofar as including in the
interconnection agreement services which Intrado is not eligible to provide, Intrado points
out in Case No. 07-1216-TP-ARB that the Commission recognized that interconnection
agreements are often negotiated prior to the grant of certification to offer services that may
be covered by the interconnection agreement, Intrado adds that the Commission also
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determined that it was appropriate to include services and facilities in the interconnection
agreement even if Intrado’s current certification would bar access to those services and
facilities. Based on this notion, Intrado advocates for the inclusion of all appendices in the
interconnection agreement (Intrado Reply Br. 25-26).

Contrary to Intrado’s reading of Case No. 07-1216-TP-ARB, AT&T states that the
Commission rejected Intrado’s argument in support of including services and facilities for
which Intrado has no to authority provide. AT&T quotes and highlights language from
the Commission’s award to emphasize the scope and limitations of Intrado’s certification.

Although Intrado wishes to include all appendices in the interconnection
agreement, AT&T believes that only those appendices related to the actual service
provided should be included. Conversely, AT&T would exclude those appendices
relating to local exchange service because Intrado is not authorized to provide local
exchange service (AT&T Br. 18-19).

AT&T is concerned that the inclusion of such appendices would burden AT&T's
field personnel concerning which services Intrado is authorized to order. AT&T would
also have to monitor the appendices to ensure that they are amended to updated with
changes in law. Including the appendices, argues AT&T, would imprudently add
voluminous surplusage to the interconnection agreement. AT&T would prefer to amend
the agreement in accordance with the services that Intrado obtains authority to prcmde
(AT&T Br. 18-19, AT&T Reply Br. 17).

ISSUE 2(b} ARBITRATION AWARD

AT&T argues that Intrado is not authorized to provide local exchange service. For
that reason, AT&T seeks to exclude from the interconnection agreement sections such as
resale services, UNE product lists the UNE appendix, and appendices that relate to local
exchange service. These sections, AT&T explains, relate to local exchange service and,
therefore, should be excluded. Moreover, AT&T points out that Intrado does not intend to
resell AT&T’s local services. AT&T, therefore, urges exclusion of resale provisions.

The positions asserted by AT&T have been considered and decided in Case Nos. 07-

~ 1199-TP-ACE and 07-1216-TP-ARB. In Case No. 07-1216-TP-ARB, specifically, we decided

to allow the parties to include in the interconnection agreement provisions that Intrado
lacked present authority to provide. We did, however, agree with Embarq that clarifying
language should be included that “Intrado should not be allowed to avail itself of services
or facilities that exceed the scope of Intrado’s certification.” We determined that such a
provision was in line with Rule 4901:1-6-10(E)(3), O.A.C., which provides for the
negotiation of an interconnection agreement prior to granting certification. As in Case No.
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07-1216-TP-ARB we shall permit the interconnection agreement to contain appendices
relating to local exchange service.

. This finding is even more appropriate in light of the fact that Intrado has a pending
CLEC certification before the Commission in Case No. 08-1289-TP-ACE, In the Matter of

Intrado Communications Inc-to Provide Facilities-Based and Resold Local Exchange Company - -

Services in the State of Ohio (08-1289). Pursuant to the Commission’s entry on February 25,
2009, this application should follow the automatic approval process. Thus, Intrado’s
CLEC certification case will be effective on March 9, 2009. Again, however, the
Commission reminds Intrado that services, or elements it receives from AT&T for the
provision of its services pursuant to its CLEC authority should only be used to provide its
CLEC services and those services, or elements it obtains from AT&T for its CESTC offering
should be utilized as such.

Issue 2(c} Should the interconnection agreement include
definitions for terms not utilized in the interconnection
agreement?

In Issue 2(c), AT&T seeks to exclude the definition of terms that are not used in the
interconnection agreement. If the Commission excludes from the agreement the local
service appendices noted by AT&T, AT&T would urge the Commission to exclude as well
those definitions associated with the excluded appendices (AT&T Ex. 1 at 40-41, AT&T 19-
20, AT&T Reply Br. 17).

As with all appendices, Intrado advocates for the inclusion of all definitions in the
interconnection agreement. Noting the time and resources spent toward reaching a
comprehensive agreement, Intrado wants to include all appendices and definitions to
avoid renegotiating and likely arbitrating provisions that are currently on the table
(Intrado Ex. 2 at 19, Intrado Br. 55-56, Intrado Reply Br. 26).

ISSUE 2{c) ARBITRATION AWARD

With our decision to include all appendices, this issue is moot. AT&T's desire to
exclude definitions of terms that are not used in the interconnection agreement is
contingent upon the removal of appendices containing certain terms. Because we have
.decided that it is appropriate to include all appendices, the corresponding terms are
relevant and should be defined.

Issue 3: What trunking traffic routing arrangement should be
used for the exchange of traffic generally?

There are two contract provisions that are in dispute regarding Issue 3. First,
whether the terms of the Competitive Emergency Services (CES) Appendix arise from
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Section 251 of the Act or from the Commission’s requifements. And second, whether
Intrado shall be required to establish trunks to each AT&T local tandem in a LATA where
Intrado offers non-911 service or whether it is at Intrado’s option.

First, AT&T contends that Intrado is only certified, currently, as a.CESTC, and the
limits related to that certification come from the PUCO rather than 251. AT&T avers-that.
its language reflects the fact that Intracio is not entitled to Section 251(c)(2) interconnection,
is not a CLEC, and is not seeking typical CLEC arrangements in a Section 251(c)
interconnection agreement (AT&T Br. 20).

Intrado argues that the Commission has already determined that Intrado is entitled
to interconnection pursuant Section 251 (Intrado Ex. 1 at 9). Intrado points out that in
every other state except Ohio, the parties have agreed to use the language “Section 251 of
the Act” in this provision. Intrado avers that there is no reason for Ohio to be treated
differently than the other states in which the parties will interconnect their networks. (Id.)
At a minimum, Intrado suggests that the Commission should adopt language indicating
that Section 251 of the Act and the Commission govern the source of 911 interconnection
arrangements between the parties (Id.). '

Next, AT&T contends that once Intrada obtains CLEC certification, it should be
required to establish a trunk group to each AT&T local tandem in a LATA where Intrado
offers non-911 service because without such trunk groups there is a possibility that there
could be misrouted traffic or blocked calls (AT&T Ex. 2 at 16). AT&T contends that its
proposal follows standard industry practice and routing principles embraced by the
industry using the Local Exchange Routing Guide (LERG) (AT&T Ex. 2 at 16-17). AT&T
contends that it is unclear why Intrado objects to establishing these trunk groups, since
AT&T will provide them to Inirado at no charge, eliminating any economic burden on
Infrado to establish trunks in order to prevent misrouted calls (Joint Issues Matrix).

Intrado claims that AT&T's proposed language requiring Intrado to establish
trunking to every tandem in a LATA or to every originating office connected to a tandem
goes beyond Intrado’s obligations when providing non-911 traffic. Intrado argues that it is
entitled to establish, pursuant to Section 251, a single POI per LATA and is under no
obligation to establish additional facilities beyond that POI. AT&T’s language, Intrado
avers, would require just that (Intrado Ex. 1 at 9-10). '

ISSUE 3 ARBITRATION AWARD

Regarding the first of the two contract provisions in dispute for Issue 3, the
Comunission in Case No. 07-1199-TP-ACE determined that the services Intrado sought to
provide qualified it as a telecommunications carrier, inasmuch as it would be engaged in
the transmission of a telephonic message. Accordingly, the Commission found that
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Intrado was entitled to all rights and obligations of a telecommunications carrier pursuant
to Sections 251 and 252 of the Act. The Commission in its certification order also
determined that the competitive services that Intrado intended to provide were so unique
that it should not be classified as a CLEC but under the new designation CESTC and
placed restrictions on what a CESTC could provide. As a telecommunications carrier, a
CESTC has certain rights and obligations under sections 251 and 252 of the Act. Sections
251 and 252 of the Act give the states the responsibility and authority to implement and
enforce some of those rights and obligations. In Ohio, the responsibility and authority are
vested in this Commission. The two components (rights/responsibility vs. authority to
implement and enforce) are not reasonably severable in that either, absent the other, is of
no effect. As the Commission has placed unique parameters on CESTCs and has also
determined that CESTCs have rights and obligations under sections 251 and 251 of the
Act, the Commission directs the parties to adopt language, in CES 9.1, indicating that 911
interconnection arrangements between the parties are governed by Section 251 of the Act
and this Cornmission.

With respect to the language in dispute in the ITR Appendix, the second disputed
contract issue, the Commission finds that, given the benefits, and the fact that Intrado will
incur no costs, Intrado should be required to establish a trunk group to each AT&T local
tandem in a LATA where Intrado offers non-911 service. While the Commission agrees
with Intrado that it is not legally obligated to establish more than a single point of
interconnection with AT&T, the Commission is basing its decision on the record in this
proceeding where AT&T demonstrated that the lack of such trunk groups could result in
misrouted traffic or blocked calls. Furthermore, the benefit to Intrado from the
deployment of such trunk groups and the fact that AT&T will provide the trunk groups to
Intrado at no charge does not harm Intrado and may even serve to benefit Intrado by
reducing or eliminating blocked or misrouted traffic. Therefore, AT&T's language for ITR
4.2 should be adopted.

Issue 3(a) What trunking and traffic routing arrangements should
- be used for the exchange of traffic when Intrado Comm is
the designated 911/E911 service provider?

The disputes contained in Issue 3(a) revolve primarily around the routing of 911
traffic in split wire centers (i.e., wire centers whose customers are served by more than one
PSAP). In this regard, the issue between the parties arises where the PSAPs in question
are themselves served by different carriers, one of them being a CESTC. The main dispute
is whether, in such a split wire center, a local exchange carrier should be required to
establish direct trunking to the selective router of the E911 provider to that PSAP, and
specifically if AT&T should be required to do so. As a secondary question, if direct
trunking is not required, which carrier’s selective router should be designated the primary
selective router for that wire center. As ancillary issues, the parties dispute whether it is
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appropriate to limit the language in Section CES to the provision of Wireline 911 services,
and the use of the term “database” as opposed to “DBMS” (an acronym for Database
Management System).

Intrado is seeking to require AT&T to use dedicated trunking from its end offices to
deliver its end users’ 911 calls to Intrado’s selective router, when Intrado is designated as a
911 service provider, in split wire centers. Intrado claims that establishing dedicated
trunking from AT&T's end offices to Intrado’s selective router is technically feasible and
provides the most reliable 911 network (Intrado Ex. 1 at 16, 19). Inirado points out that
existing interconnection arrangements established by AT&T require CLECs to establish
dedicated and redundant trunking from the CLEC's POI on AT&T's network to each
selective router serving the geographic area in which the CLEC is offering service (Intrado
Ex. 1 at 12-13). Intrado contends that it is not requiring AT&T to implement line attribute
routing and has simply offered line attribute routing as a possible method for AT&T to
determine over which dedicated trunk to route its 911 calls to reach the appropriate
Intrado FSAJ customer (Intrado Br. 29).

As a threshold matter, AT&T argues that Intrado’s direct trunking proposal seeks to
dictate how AT&T routes 911 traffic on AT&T's side of the parties’ POl AT&T argues that
- this Commission has held in previous cases that carriers are responsible for routing and
carrying traffic on their own side of a POl and that other carriers cannot dictate those
arrangements. Therefore, as long as AT&T gets 911 traffic to the POJ, Intrado should not
be able to dictate how it does so (AT&T Ex. 2 at 23-24). AT&T contends that Intrado’s
proposal would require AT&T to implement and pay for an entirely new system called
Class Marking or Line Attribute Routing (ATé&T Ex. 2 at 21). AT&T contends that
implementing class marking would create serious reliability concerns and would be
extremely complex, expensive, and time consuming. AT&T also states that Intrado is not
willing to pay any of the related costs, preferring instead to shift the entire burden to
AT&T. AT&T claims that it would have no way to recover those expenses (AT&T Ex. 2 at
25). AT&T points out that the difference between Class Marking and Line attribute
Routing is that Line Attribute Routing is an automated process (AT&T Ex. 2 at 21, footnote
6). Class Marking, AT&T explains, is used to perform individual line screening on each
subscriber line. Thus, AT&T avers, instead of being sent to a selective router, every 911
call would be routed directly to a PSAP from each end office, or in the case of Intrado, to
Intrado’s selective router (Id.) AT&T claims that it is unaware of any ILEC or CLEC in the
country that uses class marking for 911 calls today, and Intrado has not identified any
(AT&T Ex. 2 at 22). AT&T also indicates that Intrado’s proposal creates reliability
concerns. “Once one begins moving the call-sorting responsibility cut to the end offices,
and away from a centralized process, it expands the area where we have to maintain the
routing of 911 traffic to numerous end offices” {AT&T Ex. 2 at.32).
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AT&T claims the only alleged justification for Intrado to require direct trunking, no
matter what the costs or risks, would be to avoid having to pay AT&T for selective routing
when AT&T is the primary selective router and sends 911 calls to Intrado as the secondary
selective router (AT&T Ex. 2 at 30-31), AT&T contends that this makes no sense in Ohio as
AT&T does not charge other carriers for selective routing in split wire centers when it is
the primary selective router. Thus claims AT&T, Intrado’s alleged fear of having to pay
AT&T as the primary selective router is unfounded (AT&T Ex. 2 at 31).

AT&T contends that Intrado’s alternative proposal that Intrado always be
designated as the primary selective router regardless of how many end users are served is
fundamentally unfair (AT&T Ex. 2 at 35). AT&T avers that since its inception, 911 calls in
a split wire center have been routed to the designated primary selective router which then
either routes the call directly to a PSAP served by that router or, if necessary, sends the call
to the secondary selective router which then sends the call to the correct PSAP served by

‘that router (AT&T Ex. 2 at 19). AT&T claims that the determination of which carrier’s

selective router is primary and which is secondary, is typically based on which router
serves PSAPs that serve the clear majority of access lines in the wire center. AT&T avers
that this is the fairest, most logical, and most efficient method and is how AT&T deals with -
wire centers that are split between its PSAP customers and PSAP customers of an adjacent
ILEC (ld). AT&T explains that the basic assumption behind making the carrier whose
PSAP serves the most access lines be the primary selective router is that more 911 calls will
be headed to that carrier’s PSAP customer, so it makes sense to route all 911 calls to that
selective router first. AT&T contends that under Intrado’s proposal, if Intrado’s PSAP
serves ten percent of the lines and AT&T's PSAP serves 90 percent of the lines in a wire
center then 90 percent of 911 calls would leave AT&T's network and go to Intrado’s
selective router only to return to AT&T’s network (AT&T Ex. 2 at 35-36).

With regard to the limitation of Section CES to “wireline” 911 services, Intrado
states that it is opposed to the limitation because Intrado may be the designated 911/E911
service provider for more than wireline traffic. Intrado notes that the Commission has
recognized that there are different “types” of telecommunications services (i.e., wireline,
wireless, voice over Internet protocol (VoIP)) and that one provider may carry multiple
types of 911/E911 calls (Joint Issues Matrix at 16). Intrado states that, as one 911 services
provider may carry multiple types of calls, AT&T's use of the limiting term “wireline” is
not consistent with the Commission’s order on Intrado’s certification (Intrado Ex. 1 at 11).

AT&T states that it proposes that CES sections 5 and 6 reflect the parties’ respective
responsibilities when Intrado is the designated wireline 911 service provider. AT&T posits
that these provisions are limited to wireline services because AT&T only serves wireline
end users, and it is those wireline end users that will access Intrado’s 911 customers. The
fact that Intrado may be the 911 provider for other services (e.g., wireless, nomadic VolP)
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is irrelevant to the parties’ interconnection agreement because AT&T will not route
wireless or nomadic VolIP traffic to Intrado (Id.).

With regard to the use of the terms “database” and “DBMS,” Intrado maintains that
the interconnection agreement should use the defined term "DBMS” rather than the
undefined term “database” (Joint Issues Matrix at 16). Intrado states that it prefers to use

defined rather than undefined terms in the interconnection agreement (Intrado Ex. 1 at 11-
12).

ISSUE 3(a) ARBITRATION AWARD

With regard to the trunk:ing arrangements used for the exchange of 911 traffic when
Intrado is the designated 911 service provider, the Commission finds that, consistent with
our previous arbitration awards in Case Nos. 08-537-TP-ARB and 07-1216-TP-ARB, AT&T
is generally entitled to route its end users’ 911 calls to the POI and engineer its network on
its side of the POI. The Commission also determined in those cases that consistent with
the FCC's findings in In the Matier of the Revision of the Commissions Rules to Ensure
Compatibnlity with Enhanced 911 Emergency Systems, Request of King County, 17 FCC Red.
14789, 91 (2002), and with certain geographic limitations, the POI for 911 traffic should be
at the selective router of the E911 séervice provider that serves the caller’s des1gnated PSAP.
Each party should bear the cost of getting to the POL.-

Therefore, unless the parties come to a mutual agreement regarding the designation
of primary and secondary selective routers in split wire centers, AT&T should deliver its
end users’ 911 calls destined for PSAP customers of Intrado to Intrado’s selective router
serving that PSAP. In addition, Intrado should deliver its end users’ 911 calls destined for
PSAP customers of AT&T to AT&T's selective router serving that PSAP. Consistent with
our previous findings, AT&T is not required to establish direct trunking to Intrado’s
selective router(s) where Intrado is the 911 provider to a PSAP. AT&T will, therefore, be
able to engineer its network on its side of the PO, including the use of its selective
router(s), for delivery of its end users’ 911 traffic to Intrado’s selective router. '

As to the inclusion of the identifier “Wireline” in CES sections 5 and 6, if, as AT&T
indicates, these sections are of no effect unless Intrado is designated as the wireline
provider, then the addition of the term wireline to the sections is, by definition,
unnecessary.

As a final matter, regarding the use of the defined term “DBMS” as opposed to
“database,” the Commission notes that the definition of DBMS itself in CES Section 2.8
identifies it as a “Database Management System.” In the common usage of the
terminology, and as the full wording of the acronym indicates, a DBMS is a system to
manage a database. In reviewing the language in question, the Commission finds that
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AT&T’s proposed usage of each term is clear in meaning and consistent with the general
usage of the terminology, and thus should be adopted.

Issue 4 What terms and conditions should govern points of
interconnection generally?

Issue4(a) What terms and conditions should govern points of
interconnection when Intrado is the designated 911/E91
service provider? : :

AT&T is seeking to require Intrado to interconnect its non-911 PSTN traffic at an
AT&T tandem or end office. AT&T argues that if Intrado desires to connect at some other
point on AT&T’s network, it would need to be mutually agreed to by the parties (AT&T
Ex. 2 at 46). AT&T contends that it may have existing spare facilities and may agree to
other POIs. AT&T contends that its proposed language follows existing law and will
minimize potential disputes when establishing interconnection arrangements between the
- parties (AT&T Ex. 2 at 46-47).

Intrado avers that for non-911 traffic it is entitled to designate any technically
feasible location within AT&T’s network for the POI and is not limited to AT&T's end
office or tandem as AT&T’s language requires (Intrado Ex. 1 at 23).

Where Intrado is the designated 911 service provider, Intrado is proposing
language requiring AT&T to transport its end users’ emergency calls destined to Intrado’s
PSAP customers to two geographically diverse POIs on Intrado’s network, which would
be Intrado’s selective router/access ports (Intrado Ex. 1 at 23-24). Intrado claims that
ILECs like AT&T also impose this type of arrangement on CLECs seeking to terminate 911
service traffic on the ILEC’s network. Intrado claims that it simply seeks to mirror the type
of interconnection arrangements that AT&T and other ILECs have determined to be the
most efficient and effective for the termination of emergency calls (Intrado Ex. 1 at 25).
Intrado points out that where AT&T serves as the 911 service provider it routinely
designates the location of its selective routing access ports as the POI for
telecommunications entities to gain access to the 911 services AT&T provides to PSAPs.
This POJ, Intrado emphasizes, is in addition to the POl designated by the CLEC on
AT&T's network for the exchange of other Section 251(c) traffic. Intrado further asserts
that AT&T's POI arrangements with other ILECs are further evidence that industry
practice calls for 911 calls to be delivered to the selective router serving the PSAP (Id. at
- 25). :

Intrado explains that its proposal to require two geographically diverse POIs on
Intrado’s network when Intrado is the 911 service provider makes sense as the critical
nature of 911 communications demands diversity and redundancy (Intrado Ex. 1 at 27).
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Intrado further asserts that geographically diverse routes for 911 traffic are consistent with
indusiry guidelines and recommendations (Id. at 28).

AT&T agrees with Intrado that redundant diverse facilities should be established
for the exchange of 911 traffic; however, AT&T recommends that Intrade establish
multiple POIs on AT&T’s network (AT&T Ex. 2 at 43). AT&T is proposing that the parties
interconnect their networks at AT&T’s selective router and exchange 911 traffic with each
other there. AT&T avers this position makes the most sense from an engineering and
service viewpoint, as the parties will each have facilities at that location. AT&T contends
that it also makes sense from a regulatory perspective, which requires a carrier connecting
to an ILEC under Section 251(c) to establish the facilities to connect to the ILEC network.
AT&T further argues that the purpose of a POl is to allow the mutual exchange of traffic
between the interconnected carriers, and it makes no sense to require separate POIs for the
interconnection of Carrier A to Carrier B and for Carrier B to Carrier A, when instead there
can be one POI to serve both (AT&T Ex. 2 at 40).

ISSUES 4 and 4(a) ARBITRATION AWARD

In our prior decisions, the Commission determined that, consistent with the FCC's
findings, the point of interconnection to the wireline E911 network, with certain
geographic limitations, is at the selective router of the E911 network provider and that
each party bears the cost of getting to the POl. The Commission, therefore, finds, unless
otherwise mutually agreed to, that the 911 traffic terms and conditions established by the
parties reflect that each party is responsible for getting its end users’ 911 calls to the
selective router of the 911 service provider to which a 911 call is destined. In other words,
AT&T would need to establish a POI on Intrado’s selective router for the delivery of its
end users’ 911 calls to PSAP customers of Intrado, and Intrado must establish a POI on
AT&T’s selective router for the delivery of its end users’” 911 calls to PSAP customers of
AT&T.

With respect to the number of POIs that must be established on a selective router
for the delivery of 911 traffic, the Commission has previously determined that for 911
traffic there were no existing requirements to establish multiple POIs on a selective router
for the delivery of end users’ 911 calls destined for a PSAP served by that selective router,
The Commission, therefore, rejected requiring the establishment of multiple POIs on the
‘911 service provider’s selective router. Finding no new evidence to overturn this decision,
the Commission again finds that establishing multiple POIs on the 911 service provider’'s
selective router is not required at this time. As with the previous ruling, this does not
preclude the parties from otherwise mutually agreeing to additional points of
interconnection at any technically feasible point.
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To the extent Intrado does not want to interconnect at an AT&T tandem or end
office to exchange non-911 PSTN traffic, Intrado would be within its rights to request
interconnection at any technically feasible point on AT&T's network, If the parties cannot
~mutually agree to terms and conditions for the type of interconnection requested by
Intrado, the dispute can be brought before the Commission for resolution at that time.

4(c) What terms and conditions should govern points of
interconnection when a fiber mid-span meet is used?

Intrado contends that if the parties were to interconnect using a mid-span meet, the
parties would negotiate a point at which one carrier’s responsibility for service ends and
the other carrier’s begins, and each party would pay its portion of the costs to reach the
mid-span meet point. Intrado avers that each carrier is required to build to the mid-span
meet point even if the ILEC is required to build out facilities to reach that point. Intrado
avers that its proposed language reflects theses concepts (Intrado Ex. 1 at 32-33).

AT&T contends that Intrado’s proposed mid-span meet point does not comport
with federal law and grants Intrado sole discretion as to when, where, and how to
establish a POI (AT&T Ex. 2 at 47). AT&T contends that interconnection at a location other
than AT&T's end office or tandem building would be an expensive form of
intercornection, for which Intrado must bear the cost (Joint Issues Matrix filed February 2,
2009, at 27).

ISSUE 4{c) ARBITRATION AWARD

The Commission does not agree with AT&T’s assessment that Intrado’s proposed
language allows Intrado to determine unilaterally the location of the meet point. The
language proposed by Intrado would allow for a meet point at an AT&T tandem or end
office as agreed to by AT&T, or at some other mutually agreeable point. Therefore, if
AT&T does not agree to a meet point requested by Intrado, it is not mutually agreed to,
and AT&T would not be required to establish facilities to that meet point. The
Commission, therefore, adopts Intrado’s proposed language that would allow the parties
to establish POls at mutually agreeable points other than AT&T’s tandems and end offices.
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Issue 5(a)  Should specific terms and conditions be included in the
ICA for inter-selective router trunking? If so, what are
the appropriate terms and conditions?

Issue 5(b) Should specific terms and conditions be included in the
ICA to support PSAP-to-PSAP call transfer with
automatic location information (ALI)? If so, what are the
appropriate terms and conditions?

Intrado is proposing terms and conditions to be included in the interconnection
agreement for inter-selective router trunking. Intrado explains that inter-selective router
trunking is trunking deployed between selective routers that allows 911 calls to be
transferred between selective routers and, thus, between the PSAPs served by the selective
routers. Intrado contends that AT&T must ensure its network is interoperable with
another carrier’s network for the provision of 911 services. Intrado avers that the
establishment of inter-selective router trunking as requested by Intrado will ensure that
PSAPs are able to communicate with each other and still receive access to essential
ANI/ALI information (Intrado Ex. 1 at 33-34). Intrado argues that interoperability using
the capabilities inherent in each 911 service provider’s selective router and ALI database
system enables call transfers to occur with the ANI and ALI associated with the emergency
call to remain with the voice communication when a call is transferred from one 911
service provider to another (Intrado Ex. 1 at 34).

Other than the public safety benefits, Intrado avers that this Commission, in its
order certifying Intrado as a CESTC, recognized that interconnection between 911 service
providers is necessary to ensure transferability across county lines and call/data
transferability between PSAPs (Intrado Ex. 1 at 35). '

AT&T argues that Intrado’s proposed language requiring AT&T to implement the
capability for PSAP-to-PSAP call transfers with ALI everywhere does not belong in an
interconnection agreement, and should not be done with fixed contract terms between
AT&T and Intrado. Rather, AT&T contends, the PSAPs at issue must be involved in the
negotiations and all three parties must work together to formulate a written agreement.
AT&T avers that not all PSAPs desire this capability for PSAP-to-PSAP call transfers and
when they do formally request such call transfer capability, they may not all want to set it
up in the same way {AT&T Ex. 2 at 49-50). AT&T also points out that unlike facility and
trunking arrangements in a Section 251/252 interconnection agreement, these facilities and
trunks would be deployed not to effectuate interconnection between AT&T and Intrado,
but rather solely to meet a specific request of the E911 customers, who will not be a party
to this agreement (AT&T Ex. 2 at 52).

While Intrado agrees that counties and PSAPs should be involved and advised on
the inter-tandem functionality that is desired and, therefore, should be deployed between
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the parties, Intrado does not agree that formal written PSAP approval is necessary before
the deployment of inter-selective router trunks. Each party, Intrado argues, is responsible
for its PSAP or county customers and can provide them with any information it deems
appropriate (Intrado Ex. 1 at 35), |

AT&YT contends that implementing this capability would require AT&T to incur
costs for facilities, trunks, database storage, extensive translations, and testing. Moreover,
AT&T regards this work as highly specialized and, consequently, there are few technicians
that are trained and qualified to work on 911 translations. The work, AT&T explains, is
not routine business (AT&T Ex. 2 at 50). AT&T claims that Intrado is not willing to bear
any of these costs and instead wants to shift the costs to AT&T. AT&T explains that today,
if AT&T were to incur the costs to implement selective router-to-selective router cail
transfers, the requesting PSAP would compensate AT&T for those costs. Under Intrado’s
proposal, AT&T avers, AT&T would be required to incur all the costs to implement this
capability, regardless of whether any PSAP requested it, yet neither the PSAP nor Intrado
would compensate AT&T for any of its costs (AT&T Ex. 2 at 50-51). AT&T argues that
such costs should only be incurred at the PSAP’s request, since there would otherwise be
no need to incur the expense of providing facilities and trunks for a capability that the
PSAP did not request or intend to use (AT&T Ex. 2 at 52).

Intrado, on the other hand, states that its position is consistent with prior
Commission findings. Intrado avers that the Commission in Case No. 07-1216-TP-ARB
determined that interconnection agreements should contain the framework for
interconnection and interoperability of the parties’ networks through inter-selective
routing and rejected requiring that PSAPs provide input into the inter-selective router
arrangements to be established between Intrado and Embarq (Intrado Ex. 1 at 35-36).

While AT&T acknowledges the Commission required a similar approach in Case
No. 07-1216-TP-ARB, AT&T contends the Commission decision overlooks the key factor of
compensation, since there is no mechanism for Embarq to recover any of its costs of
implementing Intrado’s proposal from either Intrado or any PSAP. AT&T poinis out that
the Commission expressly recognized that PSAPs should have a say in how call transfer
capability is implemented and necessarily required the affected PSAPs to be consulted
before any such capability is implemented and be allowed to participate in the planning
(AT&T Ex. 2 at 53). AT&T contends that this decision makes sense and is consistent with
AT&T’s proposal with the exception that the Embarq decision includes PSAP-to-PSAP call
transfers as part of a Section 251/252 interconnection agreement and will prevent Embarq
from recovering its costs from the involved PSAP (AT&T Ex. 2 at 54).

AT&T avers that it would not refuse to implement the facilities and trunks required
for PSAP-to-PSAP call transfers if Intrado’s language is not accepted. AT&T contends that
its proposed language would require both Intrado and AT&T to work together and enter
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into a separate agreement--with the assistance of the PSAPs and necessary government
agencies--to effectuate such an arrangement. AT&T contends that accepting its proposed
language would require AT&T to work with Intrado and allow PSAPs to remain in the
picture to ensure that the specific functionalities that they request are provided in a
manner acceptable to them (AT&T Ex. 2 at 52-53). |

ISSUES 5(a) and 5(b) ARBITRATION AWARD

In the Commission’s previous awards, as in this one, the Commission determined
that Section 251(a) of the Act is the applicable statute relative to the scenario in which
Intrado and an ILEC each serve as primary providers of 911 service to different PSAPs and
transfer calls between each carrier’s selective routers in order to route propetly a 911 call
(inter-selective routing). The Commission has also concluded previously, as it does here,
that it is appropriate to include terms and conditions for Section 251(a) arrangements in
the parties’ arbitrated interconnection agreement. In Case No. 07-1199-TP-ACE, the
Commission required that each designated CESTC shall interconnect with each adjacent
countywide 911 system to ensure transferability across county lines (Case No. 07-1199-TP-
ACE, Finding and Order issued February 5, 2008, at 9). Additionally, the Commission
required that each CESTC be required to ensure call/data transferability between Internet
protocol (IP) enabled PSAPs and non-IP PSAPs within the countywide 911 systems it
serves, and to other adjacent countywide 911 systems, including those utilizing non-IP
networks which are served by another 911 system service provider (Id). As this call -
transfer capability is effectuated via inter-selective router trunking, the Commission
determined in Case No. 07-1216-TP-ARB, that it has effectively required the availability of
inter-selective router trunking between adjacent countywide 911 systems and between
Intrado and other 911 carriers. Thus, the Commission concurred with Intrado that the
interconnection agreement should contain the framework for interconnection and
interoperability of the parties’ 911 networks through inter-selective routing. The
Commission sees no reason to deviate from this determination in this instance. While both— -
parties and the Commission agree that PSAFP input is important, the Commission agrees
with Intrado that the interconnection agreement should contain the framework for
- establishing the interconnection and interoperability of the parties’ networks to ensure
inter-selective router capabilities can be provisioned once requested by an Ohio county or
PSAP.

The Comumission notes that the decision to include terms and conditions for inter-
selective routing in Case No. 07-1216-TP-ARB, did not exclude Embarq from receiving
compensation for implementing PSAP-to-PSAP call transfers from either the PSAP or
Intrado. Similarly, the Commission finds our decision here to include inter-selective
routing terms and conditions does not preclude AT&T from receiving compensation for
implementing PSAP-to-PSAP call transfers, where it provides that functionality.
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Issue 6 Should reciprocal requirements for trunking forecasting,
ordering and service grading be included in the
agreement?

With regard to Issue 6(a), trunking forecasting, the Revised Joint Issues Matrix filed
on February 2, 2009, indicates that this issue has been resolved.

With regard to Issue 6(b), the ordering process, Intrado, in its initial brief, points out
that it has provided a detailed description of its ordering process, that it has stated that its
processes are compliant with the ATIS-OBF Access Service Request process, much like
AT&T uses today, and that its witness had already acknowledged that Intrade would
accept language indicating that its ordering system would be consistent with industry
standard terms. Inirado finally states that AT&T can change its ordering systems as easily
as Intrado can, and notes that the rates that Intrado can charge are limited to those
included in the interconnection agreement (Intrado Br. 59-60). In its reply brief, Intrado
references the arbitration award in Case No. 07-1216-TP-ARB to support its contention that
Intrado’s proposed language be included in the agreement (Intrado Reply Br. 27).

AT&T notes in its initial brief that the process by which AT&T would order services
from Intrado is “outside the scope of a Section 251(c) interconnection agreement” (AT&T
Br. 38, citing Case No. 07-1216-TP-ARB at 39). AT&T states that the “only appropriate
ordering process for use in the interconnection agreement is AT&T’s ordering process.”
AT&T finally concludes that even if Intrado conformed its web-based ordering process to
industry standards, AT&T “would be forced to incur additional costs to implement that
system solely for Intrado’s own benefit.” In its reply brief, AT&T points out that while its
ordering system was developed as a result of collaborative processes, and can be changed
only through a formal process, Intrado’s was developed unilaterally and can be changed at
any time. AT&T further indicates that Intrado should use the ordering system that “every
other carrier uses” (AT&T Reply Br. 42). Finally, AT&T quotes the arbitration award
issued in Case No. 07-1216-TP-ARB to support its contention that Intrado’s language
should be rejected.

ISSUE 6(b) ARBITRATION AWARD

The Commission finds it interesting to note that on Issue 6(b), the ordering process,
both parties quote the same paragraph from the arbitration award issued in Case No. 07-
-1216-TP-ARB, yet reach opposite conclusions. The paragraph in question reads:

The establishment of ordering processes via a website is consistent with industry
standards. Therefore, Intrado’s proposed language regarding the process by which
Embarq will order services from Intrado is appropriate for inclusion in the interconnection
agreement. Notwithstanding this determination, the Commission finds that Intrado’s
proposed language is overbroad inasmuch as it simply states “as posted on INTRADO
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COMM'’s website.” The Commission is well aware how readily the information posted on
a website can be changed. Therefore, consistent with Embarq’s concerns, including those
regarding unilateral changes to the ordering process, and the need for industry standard
forms and procedures, the parties are directed to negotiate supplemental interconnection
agreement language relative to the ordering process in order to provide more clarity and
efficiency as to the implementation of the ordering process. In doing so, the parties should -
be mindful that all ordering processes should be consistent with existing industry
standards, where applicable, consistent with Rule 4901:1-7-22(C), O.A.C,, and that any
changes to the ordering process will be subject to prior mutual agreement.

Case No. 07-1216-TP-ARB, Arbitration Award issued September 24, 2008, at 39.

Intrado, in focusing on the first sentence, maintains that its language should be
adopted (Inirado Reply Br. 27). AT&T, focusing on the remainder of the paragraph,
concludes that Intrade's Janguage must be rejected.

While AT&T opines that there would be additional costs involved in developing
processes to handle a unique Intrado ordering process, it has not provided specific support
for that opinion, or an estimate of the costs involved. Additionally, the Commission notes
that the proposed interconnection agreement requires that Intrado incur costs to obtain
“operating system software and hardware to access AT&T 22-8TATE OSS functions.”
AT&T goes so far as to specify what the hardware and software should be and indicates
that those requirements may change, requiring the expenditure of additional costs simply
so Intrado can order services from AT&T. Additionally, AT&T requires carriers to use
web-based interfaces for certain ordering and pre-ordering processes. Intrado has not
objected to incurring those costs or using a web-based process as a part of doing business,
nor have any other carriers to the Commission’s knowledge From this, it would appear
that incurring certain costs or using another carrier’s web-based mterface, in order to
purchase facilities or services from another carrier is not unusual.

AT&T is correct in noting that there is a disparity in terms in the ability to change
ordering processes. The Commission is very familiar with the long-running collaborative
process that resulted in the current system. However, the Commission notes that it is not
strictly correct to state that “all other carriers” use the Telcordia EXACT ordering system.
It is clearly accurate to say that all other carriers use that system to place orders with
AT&T. However, that does not address the question of how AT&T will place orders with
Intrado, should the need arise. While AT&T seems to oppose the inclusion of any
language that implies that it may at some point have to order services or facilities from
Intrado, as a practical matter it well may have to do so. In that event, it would seem
prudent for AT&T to seek the protection offered by establishing criteria in this agreement
for that capability.
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Neither party seems to oppose the development of interconnection agreement
language that would render a result similar to that required in Case No. 07-1216-TP-ARB. -
The parties are, therefore, instructed to develop supplemental interconnection agreement
language relative to the ordering process in order to provide more clarity and efficiency as
to the implementation of the ordering process. In doing so, the parties should be mindful
that all ordering processes should be consistent with existing industry standards, where
applicable, consistent with Rule 4901:1-7-22(C), O.A.C,, and that any changes to the
ordering process will be subject to prior mutual agreement. These requirements are
consistent with other arbitrations awards where this issue has arisen. Consequently,
Intrado may be well served to discuss its ordering system with all affected carriers so that
a single system might be developed.

Issue 7(a): Should the ICA include terms and conditions to address
separate implementation activities for interconnection
arrangements after the execution of the interconnection
agreement? If so, what terms and conditions should be
included?

AT&T initially states that the issue is whether, and to what extent the parties should -
document their physical architecture plans in a signed agreement. AT&T argues that
documenting architecture plans in a signed agreement protects both parties, by “ensuring
everyone has the same understanding of rights and responsibilities and has committed to
a jointly understood plan.” AT&T notes that this is a process routinely followed by
CLECs.  AT&T characterizes Intrado’s objection as a misconception that the
documentation process would constitute an amendment to the interconnection agreement,
and further notes that Intrado’s witness Hicks acknowledged that the language proposed
by AT&T would not lead to an amendment of the interconnection agreement. Moreover,
AT&T contends that he conceded that documenting the parties” plans would prevent
future disputes. AT&T states that Intrado objects to using the standard forms used by
AT&T to provide needed network information (ATé&T Br. 39-40).

Intrado acknowledges that it may be beneficial to document the parties” physical
architectures, but states that there is no need to “provide notices, to complete additional
forms, or to sign separate agreements beyond the interconnection agreement to establish
interconnection with AT&T.” In its reply brief, Intrado maintains that AT&T's initial brief
provides “nothing new beyond its pre-filed testimony and its issue statements” (Intrado
Reply Br. at 29).

ISSUE 7{a} ARBITRATION AWARD

AT&T's assertion that this issue arises from Intrado’s perception that the proposed
- signed documentation regarding the parties’ physical architecture plans requires an
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amendment to the interconnection agreement is supported on the record. The testimony
of Intrado’s witness indicates that this is Intrado’s understanding (Intrado Ex. 2 at 38).

Given the importance of 911 and E911 systems to public safety, the Commission
deems it appropriate to ensure that at least the level of documentation and coordination
occurring between AT&T and any CLEC should occur between AT&T and Intrado. To
this end, AT&T’s proposed language with regard to CESIM 2.1, CESIM 5.1, CESIM 5.3,
NIM 2.1, NIM 4.1, NIM 4.2, and NIM 4.3 are to be included in the final agreement.

With regard to CESIM 24, while there is no evidence on the record arguing for
either party’s specific language, Intrado’s proposed language (which would require some
form of notice 30 days prior to a request to change the physical architecture plan) appears
to imply that either party must request permission of the other in order to make changes to
its own physical architecture. Intrado’s proposed language, therefore, implies additional
unspecified time for approval. AT&T’s proposed language (which would require 30 days
notice of any intent to change the physical architecture plan), appears to be more
expeditious, and is consistent with the use of “intent” with regard to notice timeframes in
similar language appearing in existing approved interconnection agreements. On those
bases, AT&T’s proposed language should be allowed to stand.

Issue 10 What are the proper definitions for the following terms:
(a) Competitive Emergency Services Telecommunications
Carrier; (b) CLEC; and (c) Interconnection?

Intrado disagrees with AT&T's proposed definitions of “CESTC,” “CLEC,” and
“Interconnection.” Being a newly created classification, AT&T states that there has been
no prior definition of CESTC. The parties now want to include a definition in the
interconnection agreement. Toward that end, the parties have fashioned competing
language. In its definition, AT&T designates a CESTC as a “telecommunications service”:
provider {AT&T Ex. 1 at 43). Intrado, on the other hand, opts to define a CESTC as a
“telephone exchange service” provider (Intrado Ex. 2 at 27). AT&T, over Inirado’s
objection, wants to include language to define the scope of Intrado’s certification. AT&T
proposes to accomplish this by including language from the Commission’s Certification
Order (AT&T Ex. 1 at 43). In particular, AT&T focuses on a portion of the Certification
Order where it states that the Cormumission restricted the scope of Intrado’s service to the
transmission of telephonic messages in its capacity of maintaining the selective router and
directing 911 traffic to the appropriate PSAP. AT&T contends that its proposed language
mirrors the Commission’s language. Intrado’s proposed language, on the other hand,
AT&T regards as too broad and inconsistent with the Commission’s Certification Order
(AT&T Br. 41-42, AT&T Reply Br. 47).
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Intrado objects to AT&T's proposal because it believes that it goes beyond the
Commission’s statement in Case No. 07-1199-TP-ACE. According to Intrado, AT&T's
definition indicates that a CESTC is only permitted to maintain a selective router and
direct 911 traffic to the appropriate PSAP. Intrado emphasizes that the Certification Order
does not contain such a limitation. Moreover, there are activities that a CESTC may
undertake that are not accounted for by AT&T’s definition. Examples inclide maintaining
the ALI database, call transfer, or notification services. Because of these additional
activities, Intrado believes it is more accurate to state that a CESTC provides telephone
exchange services (Intrado Ex. 2 at 27, Intrado Br. 61-62).

The parties agree that there should be a definition of CLEC but disagree on how to
define it. Intrado proposes that the definition of CLEC be based upon the definition of
CLEC found in Rule 4901:1-7-01(D), O.A.C. (Intrado Ex. 2 at 28, Intrado Br. 62). AT&T
prefers to define CLEC in terms of a carrier’s certification as a CLEC. In contrast, AT&T
criticizes Intrado’s language because it provides that any non-incumbent LEC can be a
CLEC whether it has a certificate or not. 1t is AT&T's opinion that a carrier must be
granted a certificate as a CLEC in AT&T's territory in order to obtain end user-specific
products and services. As an example, AT&T believes that a carrier certified in one ILEC's
territory would not without proper certification be a CLEC in another ILEC's territory for
purposes of an interconnection agreement (AT&T Ex. 1 at 45). By its language, AT&T
wants to preserve the distinction between a CLEC that provides basic local exchange
service to end users and a CESTC that serves PSAPs but has no relationship with end users
(AT&T Br. 42, AT&T Reply Br. 47-48). AT&T adds that its language proposal is
particularly necessary if the Commission finds in issue 2(b) that the interconnection
agreement must include CLEC provisions. To take advantage of CLEC provisions in the
interconnection agreement, AT&T states that a carrier must have a CLEC certificate (AT&T
Ex. 1 at 44-45, AT&T Br. 42-43).

The parties disagree on the definition of “interconnection.” Intrado would rely on
the definition contained in AT&T’s generic template agreement. The template agreement
defines interconnection in accordance with the Act. To Intrado, interconnection is the
physical linking of the parties’ networks for the mutual exchange of traffic (Intrado Ex. 2 at
28, Intrado Br. 63). AT&T disagrees. AT&T contends that its language proposal captures
Intrado’s unique characteristics. AT&T claims that Intrado is unique because it only
provides 911/E911 services. It is a CESTC, not a CLEC. Distinguished from other carriers,
Intrado and AT&T will interconnect at selective routers, not at an end office or tandem
office (AT&T Br. 43, AT&T Reply Br. 48). AT&T is concerned that Intrado’s definition
could lead to a required interconnection at an end office or tandem office. AT&T,
therefore, prefers to narrow the definition (AT&T Ex. 1 at 46, AT&T Br. 43).
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ISSUE 10 ARBITRATION AWARD

The parties do not come to a complete agreement on the definition of a CESTC,
Each proposes language ostensibly affecting the scope of Intrado’s activities. The parties
propose the following competing language for the definition of a CESTC in GTC §1.1.50 of
the-interconnection agreement:

“Competitive  Emergency Services Telecommunications
Carrier” means a telephone company certificated by the
Commission to offering competitive local emergency
Telecommunications Telephone Exchange Services on a
county-wide basis, and which certification is restricted in
scope to the transmission of a telephonic message in _its

capacity of maintaining the Selective Router and_directing

911 traffic to the appropriate PSAP within AT&T-OHIO's
franchised area.”

Both parties contend that their proposed language best tracks the Commission’s
Certification Order. -

In its Certification Order, the Comimission specifically concluded that Intrado, as a
CESTC, is a “telecommunications carrier” pursuant to 47 U.S.C. §153(44) and is a provider
of “telecommunications service” pursuant to 47 US.C. §153(51). From this and other
findings, the Commission concluded that Intrado is “engaged in the provision of
telecommunications.” Given our findings in this arbitration award, it would be more
accurate and consistent with the Certification Order to say that “Competitive Emergency
Services Telecommunications Carrier” means a telephone company certificated by the
Commission engaged in the provision of competitive local emergency Telephone
Exchange Services on a county-wide basis. ,

In its definition of a CESTC, AT&T proposes language restricting the scope of
Intrado’s certification. It was not our intent in the Certification Order to limit the scope of
Intrado’s certification in any manner related to the maintenance of a selective router.
Instead, the Commission merely referred to Infrado’s activity of maintaining a selective
router and directing 911 traffic to the appropriate PSAP as a basis for finding that Intrado
is, by law, a telephone company and a public utility. AT&T's suggested language limiting
Intrado’s certification should, therefore, be omitted.

The parties disagree on what the definition of CLEC should be. AT&T advocates
that a carrier must receive certification from the Commission as a requisite for being a

7 The parties agreed upon language is in normal font. Intrado’s proposed language is in bold italics.

AT&T's proposed language is bold underline font.
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CLEC. Intrado, on the other hand, recommends that Rule 4901:1-7-01(D), O.A.C., should
serve as the definition of CLEC. Rule 4501:1-7-01(D), O.A.C,, reads as follows:

“Competitive local exchange carrier” (CLEC) means, with
respect to a service area, any facilities-based and nonfacilities-
based, local exchange carrier that was not an incumbent local
exchange carrier on the date of the enactment of the
Telecommunications Act of 1996 (1996 Act), or is not an entity
that, on or after such date of enactment, became a successor or
assign of an incumbent local exchange carrier.

AT&T rejects Intrado’s proposal because it does not take into account whether a carrier
has a certificate of public convenience and necessity.

We find that Intrado’s proposed language, being entirely consistent with our rules,
is the more appropriate definition of CLEC. It is common place and accepted practice for
CLECs to negotiate the terms of an agreement with an ILEC prior to the CLEC being
authorized to provide service in the ILEC's territory® For this reason, we find that
AT&T’s prerequisite of certification is contrary to practice. Nevertheless, with respect to
services and facilities that a CLEC may seek from an ILEC during negotiations, the CLEC
may not employ those services and facilities until the CLEC obtains certification from the
Commission. :

At issue is whether “interconnection” should be broadly defined or whether, in this
interconnection agreement interconnection should be restricted to interconnection
between selective routers. AT&T would have the Commission define interconnection to
mean interconnectivity between the selective routers of the parties. The Code of Federal
Regulations, however, defines interconnection broadly. It is the “linking of two networks
for the mutual exchange of traffic. This term does not include the transport and
termination of traffic.”? We find no persuasive reason for deviating from interconnection
as it is defined by the Act and the rules and regulations of the FCC. It is one thing to
restrict interconnection to selective routers, to the exclusion of end offices and tandem
offices; it is another to redefine a commonly used term. AT&T's proposed language goes
too far. '

8 Case No. 07-1216-TP-ARB, Arbitration Award issued September 24, 2008, at 13; Rule 4901:1-6-10(E)(3),
0.AC.

® 47 CFR. 515 (Terms and Definitions)
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Issue 13(a): What subset of traffic, if any, should be eligible for
intercarrier compensation when exchanged between the
parties?

AT&T indicates that the issue here concerns the definitions of “Section 251(b)(5)
traffic,” “ISP-Bound Traffic,” and “Switched Access Traffic”. (AT&T Br. 43). AT&T states
that it proposes to define these terms consistent with the originating and terminating
points of the call, and maintains that this is how traffic is normally classified for purposes
of reciprocal compensation (Id.). AT&T also states that its definitions with regard to these
terms are consistent with the Commission’s decision in a previous arbitration case, and
that the law relevant to these definitions has not changed since that decision (Id. at 44,
citing In the Matter of TelCove Operations, Inc.’s Petition for Arbitration Pursuant to Section
252(b) of the Communications Act of 1934, as Amended by the Telecommunications Act of 1996,
and Applicable State Laws for Rates, Terms, and Conditions of Interconnection with Ohio Bell
Telephone Company d/b/a SBC Ohio, Case No. 04-1822-TP-ARB, Arbitration Award issued
January 25, 2006, at 8-10 (TelCove). AT&T opines that its language is more specific and is
consistent with applicable law and should, therefore, be adopted (AT&T Br. 43).

Specifically, AT&T proposes to define “Section 251(b)(5) Traffic” and “ISP-Bound
Traffic” in terms of their originating and terminating points and in the same manner as
traffic in which the originating end user and terminating end user are either both located
in the same [LEC local exchange area or both located in neighboring ILEC local exchange
areas within the same common mandatory local calling area (Id. 44-45). Similarly, AT&T
proposes to define “Switched Access Traffic” based on the originating and terminating
points, indicating that “Switched Access Traffic” must be traffic in which the originating
and terminating points are within different local exchanges (Id. 44-45).

AT&T notes that “Reciprocal compensation is the most fertile source of inter-carrier
disputes, and the law regarding reciprocal compensation is likely the area most subject to
ongoing changes” (AT&T Reply Br. 49). AT&T indicates that if the proposed language is
affected by an FCC decision prior to contract execution, AT&T would be willing to revisit
the affected definitions (Id.).

AT&T identifies a further issue with regard to language in sections IC 1.2 and IC
3.5. AT&T takes the position that “Intrado has requested a wireline interconnection
agreement, and Intrado should not be delivering wireless traffic to AT&T over local
interconnection trunks pursuant to this agreement” (AT&T Br. 46). AT&T further notes
that it has a different interconnection agreement “that accommodates the differing and
unique requirements of wireless services” (Id.).

Intrado notes that the parties’ interconnection agreement should be consistent with
the rulings of the FCC with respect to intercarrier compensation, and further states that
AT&T’s language presents numerous problems and is generally inconsistent with the
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current rules applicable to intercarrier compensation (Intrado Br. 65). Intrado observes
that there have been numerous FCC and court decisions affecting intercarrier
compensation since the TelCove decision.

Specifically, Intrado notes that in the ISP Remand Orderl0 the FCC concluded that,
except for traffic under Section 251(g) of the Act, “all telecommunications traffic” is subject
to reciprocal compensation, and argues that this makes AT&T’s reliance on direct or
indirect references to “local” traffic inappropriate.

Further, Intrado posits that AT&T's proposed definition of “Switched Access
Traffic” appears to include interconnected VoIP services, and states that the FCC has not
specifically identified whether VoIP ftraffic is an information service or a
telecommunications service. Intrado argues that this Janguage would “impose obligations
on Intrado in the context of an agreement that it has admitted by itsown pleadings to the
FCC are not required” (Intrado Br. 68).

Finally, Intrado argues that AT&T’s proposed language would limit reciprocal
compensation to traffic determined to be “wireline” or “dialtone,” neither of which are
defined in the interconnection agreement. Intrado states that Intrado may deliver wireless
traffic to AT&T to the extent Inirado is providing telecommunications services to a
wireless provider and that wireless provider's customers call an AT&T customer. Intrado
notes that AT&T’s proposed language at Appendix Intercarrier Compensation §3.5
indicates that third party traffic may be exchanged between the parties (Id, 69).

ISSUE 13(a) ARBITRATION AWARD

The treatment of ISP-bound traffic has been decided and re-decided a number of
times in recent years. In 1999, the FCC found that ISP-bound traffic was jurisdictionally
interstate, since users contact websites across state lines.!l Because the FCC had
previously determined that Section 251(b)(5) applied only to local traffic,!?2 the FCC
concluded that ISP-bound traffic was not subject to reciprocal compensation. In March of
2000, the D.C. Circuit Court remanded the matter without vacating the FCC’s decision,

10 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier
Compensation for ISP-Bound Traffic, 16 FCC Red 9151, 954 (2001).

11 Mntercarrier Compensation for ISP-Bound Traffic, CC Docket No. 99-68, Declaratory Ruling and Notice of
Proposed Rulemaking, 14 FCC Rcd 3689 (1999) (Declaratory Ruling).

12 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996 and Inierconnection
between Local Exchange Carriers and Commercial Mobile Radio Service Providers, CC Docket Nos. 96-98, 95-
185, First Report and Order, 11 FCC Red 15499, 16013, paras. 1033-34 (1996) (subsequent history omitted)
(Local Competition First Report and Order).
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requiring a better explanation of how the FCC's jurisdictional analysis related to the
question of whether ISB-bound traffic was subject to Section 251(b)(5).13

In April of 2001, the FCC released an order on remand that abandoned the earlier
conclusion that Section 251(b)(5) traffic was local traffic and concluded that ISP-bound
traffic was excluded from Section 251(b)(3) by virtue of Section 251(g) of the Act1? In
order on remand, the FCC maintained that Section 251(g) preserved the existing pre-1996
Act compensation structure for “exchange access, information access, and exchange
services for such access.” The FCC concluded that ISP-bound traffic was “information
access” and, therefore, exclusively subject to the FCC's jurisdiction as interstate traffic
under Section 201 of the Act. Noting that ISP-bound traffic tended to be one-way and,
therefore, subject to regulatory arbitrage, the FCC imposed a unique compensation regime
for ISP-bound trafficl3, pending the final resolution of the Intercarrier Compensation
Notice of Proposed Rule Making (NPRM),16

In May of 2002, the D.C. Circuit Court again remanded to the FCC without vacating
the decision. The Court indicated that the FCC's rationale was inadequatel” but that there
was a “non-trivial likelihood” that the FCC had the authority to establish the
compensation system for ISP-bound traffic (Id. 434). Most recently, in November of 2008,
the FCC concluded that “although ISP-bound traffic falls within the scope of Section
251(b}(5), this interstate, interexchange traffic is to be afforded different treatment from
other Section 251(b)(5) traffic pursuant to our authority under sections 201 and 251(i) of
the Act.”18 |

AT&T’s proposed definition of ISP-Bound traffic, as being between parties in the
same “Local Exchange Area” or “mandatory local calling area,” runs contrary to the trend
in the FCC’s decision making on the subject. It is certainly contrary to the November 2008
Remand Decision, in which the FCC explicitly identified ISP-bound traffic as “interstate,
interexchange traffic.” While, as AT&T has noted, reciprocal compensation is an area

13 Bell AHantic, 206 F.3d at1 and 5.

13 Intercarrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Order on Remand and
Report and Order, 16 FCC Red 9151, (2001) (ISP Remand Order),

15 14, paras. 74-77.

16 Developing a LUnified Intercarrier Compensation Regime, CC Docket No. 01-92, Notice of Proposed
Rulemaking, 16 FCC Red 9610 (2001) (Intercarrier Compensation NPRM).

17 WorldCom, 288 F.3d at 429 _

18 In the Matter of High-Cost Universal Service Support, Federal-State Joint Board on Universal Service, Lifeline
and Link Up ,Universal Service Contribution Methodology, Numbering Resource Optimization, Implementation
of the Local Compelition Provisions in the Telecommunications Act of 1996, Developing a Unified Intercarrier
Compensation Regime, Intercarrier Compensation for ISP-Bound Traffic, IP-Enabled Services Order on Remand
and Report and Order and Further Notice of Proposed Rulemaking 2008 WL 4821547, F.C.C., Nov 05,
2008, (NO. WC05-337, CC96-45, WCD03-109, WC06-122, C(C99-200, CC96-98, CC01-92, CC99-68, W(C4-36)
{November, 2008 Remand Decision) at para. 6 [Emphasis added)
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fraught with conflict, in this instance, the FCC has established a single form of intercarrier
compensation for ISP-bound traffic, independent of whether that traffic is considered
“local.” AT&T's proposed definition at Section IC 5.1 is, therefore, not to be included in
the final arbitration language. Intrado’s proposed definition provides sufficient clarity,
pending a final determination from the FCC on intercarrier compensation.

While AT&T’s definition of “ISP-Bound traffic” appears in the interconnection
agreement resulting from the TelCove arbitration, the definition was not presented as an
issue in that arbitration. In fact, the only discussion in TelCove relating to ISP-bound traffic
was in the context of an issue regarding the handling of Foreign Exchange (FX)/Virtual
NXX traffic, which may include ISP-bound traffic. Therefore, AT&T’s reliance on the
Telcove arbitration for resolution of this issue, especially in light of the recent FCC ruling, is
misplaced.

As a result of the foregoing, the Commission will require that the parties utilize
Intrado’s proposed language at sections IC 5.1 and GTC 1.1.86, with the requirement that
the November 2008 Remand Decision also be referenced.

With regard to AT&"s proposed definition of Section 251(b)(5) traffic appearing at
Section IC 4.1, Intrado argues that it is similarly impaired by the FCC's decision in the ISP
Remand Order to “no longer construe Section 251(b)(5) using the dichotomy set forth in
the Declaratory Ruling between “local” traffic and interstate traffic.”1? However, in this
instance, for Section 251(b)(5) traffic other than ISP-Bound Traffic, the FCC's and the
Commission’s rulings have provided additional clarity regarding the term “reciprocal
compensation” found in Section 251{b)(5). In particular, as noted by AT&T, the FCC rule,
47 CF.R. §51.701(b)(1), states that Section 251(b)(5) reciprocal compensation does not
apply to traffic that is interstate, or intrastate exchange access, or exchange services for
such access. Furthermore, Rule 4901:1-7-12(C)(1), O.A.C., defines traffic subject to
reciprocal compensation consistent with the FCC rules. AT&T's proposed definition in -
this case is the same one adopted by the Commission in the Telcove arbitration in regard to
an issue arbitrated in that proceeding.?? Thus, in order to provide the clarity previously
provided by the FCC and this Commission, we direct the parties to incorporate AT&T's
definition for Section 251 (b) (5) traffic at §IC 4.1 and exclude Intrado’s proposed definition
at §GTC 1.1.124. However, as the intercarrier compensation, including Section 251(b)(5)
traffic, remains an open item,2! the Commission expects the parties to avail themselves of
the interconnection agreement’s change in law provisions should the FCC or this
Commission provide further guidance.

19 ISP Remand Order at para 54
20 Gee, Telcove arbitration, Issue 37.
21 November, 2008 Remand Decision at 4 38 - 41
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With regard to the disputed language in Section IC 1.2 and Section IC 3.5, while the
parties are disputing Intrado’s ability under this agreement to deliver wireless traffic to
AT&T subject to reciprocal compensation, this appears to be a spurious issue.

Section 3.9 of the Intercarrier Compensation attachment (language not in dispute in
this arbitration) clearly states that “This Attachment is not meant to address whether the
Parties are obligated to exchange any specific type of traffic.” Therefore, the question of
whether Infrado may or may not deliver wireless traffic to AT&T cannot be addressed by
language changes to this attachment.

Section IC 1.2 identifies that the appendix under discussion here applies to
“...traffic originated over the originating carrier’s facilities or over local circuit switching
purchased by CLEC from AT&T....” Given that Intrado is not, and does not appear to
intend to become registered as a CMRS carrier, and local circuit switching is inherently
wireline, this would already seem to limit the Appendix IC to wireline traffic, with or
without AT&T's proposed inclusions.

While Intrado argues that Section IC 3.5 may give it the right to transit wireless
traffic to AT&T under this agreement, the language in question discusses the obligation to
enter into intercarrier compensation arrangements with third party carriers, regardless of
whether that third party carrier has purchased local switching on a wholesale (non-resale)
basis. Here again, the inclusion or exclusion of the words “wireline” or “dialtone” do not
appear either to impart or remove the ability of Intrado to deliver non-911 wireless trafflc
to AT&T, as that is not the subject at hand in the section.

Finally, Section 251(a) of the Act requires all carriers to handle transit traffic.
However, transit traffic is not subject to reciprocal compensation. While generally the
transit traffic carrier is an ILEC, the Act does not so limit the definition. Under Rule
4901:1-7-13 (D) O.A.C., transit traffic is under a different compensation regime than
reciprocal compensation. Rule 4901:1-7-13, O.A.C,, applies to Intrado’s transiting of any
traffic, regardless of source, to AT&T. Therefore, it appears that AT&T's proposed
language does not and cannot have the limiting effect with which Intrado is concerned,
because the limitations lie elsewhere in the interconnection agreement or in law.
However, the exclusion of this language from Intrado’s interconnection agreement, while
it is generally present in CLEC agreements with AT&T, may possibly discriminate against
another carrier not a party to the agreement. On this basis, therefore, AT&T's proposed
language is to be included for sections C 1.2 and IC 3.5.

With regard to the language proposed by AT&T for sections IC 16.1 and ITR 12.1,
there are two issues: the language discussing IP-enabled services and the differentiation
between “local exchange service” and “local dialtone.” As to the former issue, it is true
that, as Intrado notes, the FCC has yet to make a conclusive statement as to whether IP-
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enabled services are information or telecommunications services. However, until such a
determination is made, the Commission notes that the language in question addressing the
use of IP-protoco! is, as was noted in the TelCove arbitration, technologically neutral, in
that it treats calls using IP-based technologies in a consistent manner with those that do
not. Thus, AT&T’s proposed language for switched access traffic should be adopted,
consistently with the Commission’s decision in the Telcove arbitration. Should the FCC
issue a decision at some point indicating that IP-enabled services are universally
information services, or makes some other distinction, the parties can avail themselves of
the change in law provisions of the agreement.

As a final matter encompassed by this issue, the parties are disputing the difference
in language between the words “local dial tone” and “telephone exchange service” in
sections IC 16.1, ITR 214, and ITR 12.1 which address traffic between AT&T and a
potential Intrado CLEC. While neither party addresses this specific difference in language
in the record, the Commission notes that this appears similar to the question regarding the
language in sections IC 1.2 and IC 3.5. Similarly, the language proposed by AT&T appears
commonly in its existing interconnection agreements. The Commission also notes that its
resolution of the disputed language in Section IC 3.5 makes the phrase “local telephone
exchange service” synonymous with “dialtone.” Since the language proposed by AT&T,
appearing in other interconnection agreements, is sufficiently clear to render the meaning
of the language in the affected sections clear, the Commission will here require the
language proposed by AT&T for these sections.

Issue 13(b) Should the parties cooperate to eliminate misrouted
access traffic?

AT&T avers that the parties have agreed that, with some exceptions, Switched
Access Traffic will be delivered over Feature Group Access trunks. To the extent Switched
Access Traffic is improperly routed to local interconnection trunks, the parties have agreed
to work cooperatively to identify such traffic with the goal of removing it from the local
interconnection trunks. AT&T, however, contends that Intrado’s purported agreement to
assist AT&T in the endeavor rings hollow in light of Infrado’s objection to language
requiring it to join AT&T in seeking relief from a court or commission in order to prevent
or stop misrouted traffic (AT&T Ex. 1 at 52-53). AT&T contends that adopting Intrado’s
position will enable traffic washing and related access avoidance schemes by third parties
that are delivering such improper traffic to AT&T via Intrado. AT&T avers that its
language provides the appropriate course of action for the parties to follow when
Switched Access Traffic is improperly routed to local interconnection trunks and should
be adopted (AT&T Ex. 1 at 53-54).

Intrado claims that AT&T's proposed language attempts to define broadly Switched
Access Traffic and address how such traffic may be exchanged between the parties.
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Intrado contends that AT&T's definition and related language regarding Switched Access
Traffic would impose more onerous restrictions on that traffic than are currently found in
the FCC’s rules. Intrado avers that the FCC is currently reviewing Switched Access Traffic
issues and, given the uncertainty in this area, Intrado would prefer to rely on applicable
law rather than include terms and conditions that may be contrary to current requirements
(Intrado Ex. 2 at 29). - -

Intrado contends that it is willing to work with AT&T to eliminate misrouted access
tratfic. However, Intrado believes AT&T’s proposed language would require Intrado to
engage in self-help mechanisms or block traffic, actions that are inconsistent with FCC
requirements (Intrado Ex. 2 at 30). Intrado contends that the FCC disfavors self-help
policies and has indicated that carriers may not block traffic, because it is not in the public
interest (Intrado Br. 69-70). Intrado claims that if AT&T sees the need to take action
against another carrier, AT&T is free to do so without the assistance of Intrado (Tr. Vol II
at 43). Intrado contends that it should not be forced to join AT&T in court or state
commission proceedings at AT&T's whim and Intrado’s expense (Tr. Vol. I at 143).
Intrado points out that AT&T’s own witness admits that Intrado is under no obligation to
assist AT&T in taking action against other carriers (Tr. Vol. I at 43-44)

AT&T contends that its language would merely require that, if all other efforts to
stop misrouted traffic from being sent over the parties’ networks fails, Intrado will join
AT&T in going to the proper court or agency to seek authority to stop misrouted calls
(Appendix IC §16.2). Intrado claims that AT&T's proposed language would require
Intrado to agree to exercise self-help remedies or block misrouted access traffic (Intrado Br,
69). AT&T contends that the disputed language in Appendix IC §16.2 requires nothing of
the kind (AT&T Reply Br. 51).

ISSUE 13(b} ARBITRATION AWARD

Each party claims, with regard to the language in dispute in Issue 13(b), dire results
clearly not contemplated in the language at hand. AT&T's proposed language does not
specify what actions Intrado should take on its own to stop improperly routed traffic.
Intrado’s language refers to “applicable law,” and thus does not contemplate the
avoidance of access charges.

The Commission concurs with Intrado. By agreeing to proposed contract language
requiring Intrado to work cooperatively with AT&T to identify and remove third-party
switched access traffic that is inappropriately routed over local interconnection trunk
groups, Intrado will be required, at a minimum, to follow all FCC and Commission
directives regarding misrouted access traffic. The Commission further agrees with Intrado
that it is not necessary to include language that would require Intrado and AT&T to filea
joint complaint or “any other appropriate action with the applicable Commission.”
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AT&T’s language also presumes that the joint request will seek the removal or blocking of
such traffic, rather than appropriate routing and compensation.

The Commission reminds AT&T that it is free to take whatever action it deems
necessary against Intrado or the third-party for the resolution of such issues. The
Commission will determine how such issues will be resolved. It is not necessary for the -
contract language to predetermine a course of action.

Furthermore, Intrado is correct that the requirements for Switched Access Traffic, as
a subset of all intercarrier compensation, are currently under review by the FCC
Therefore, the Commission approves Intrado’s proposed language for IC §16.2 and ITR
§12.2.

Issue15:  Should the interconnection agreement permit the
retroactive application of charges that are not prohibited
by an order or other change in law?

AT&T proposes in Appendix IC §4.2.1 that retroactive treatment would apply to
traffic exchanged as “local calls.” AT&T maintains that, because local calls are subject to
reciprocal compensation, “local calls” is the appropriate classification of traffic to which a
retroactive adjustment should apply (AT&T Br. 47). AT&T further maintains that Intrado’s
opposition to AT&T’s proposal makes no sense because “local calls” are the calls subject to
reciprocal compensation, and thus, “local calls” is the appropriate classification of traffic to
which the retroactive adjustment would apply (AT&T Ex. 1 at 54-55, AT&T Br. 47, AT&T
Reply Br. 53,).

Intrado agrees that the interconnection agreement should include terms and
conditions to address changes in law. Intrado, however, disagrees with AT&T's proposed
language discussing how such modifications will be implemented. Intrado notes that
AT&T’s language indicates that retroactive compensation adjustments will apply
“uniformly” to all traffic exchanged as “local” calls under the agreement, and expresses
concern that this language could allow AT&T to make retroactive compensation
adjustments for traffic that is not affected by a change of law. Intrado states that it has,
therefore, proposed language that would limit the application of retroactive compensation
adjustments to those specifically ordered by intervening law (Intrado Ex. 2 at 30, Intrado
Br. 70).

ISSUE 15 ARBITRATION AWARD

The parties wish to craft language that will govern the retroactive application of
charges in the event that there is a change in law, specifically a modification or
nullification of the FCC’s ISP Compensation Order. Inirado rejects AT&T's proposed
language because it believes the language is too broad and could allow AT&T to make
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retroactive compensation adjustments for traffic that is not affected by a change in law. To
prevent this possibility, Intrado proposes to limit adjustments to traffic affected by
intervening law. AT&T rejects Intrado’s proposed language as redundant and
unnecessary.

By its proposed language, AT&T seeks to ensure that retroactive treatment is
applied only to traffic exchange as “local calls.” AT&T’s reasoning is that only local calls
are subject to reciprocal compensation and, therefore, are the only type calls that would be
subject to a retroactive adjustment.

The parties proposed language appears in IC Section 4.2.1 and reads as follows:

Should a regulatory agency, court or legislature change or
nullify the AT&T-OHIO's designated date to begin billing
under the FCC's ISP terminating compensation plan, then the
Parties also agree that any necessary billing true ups,
reimbursements, or other accounting adjustments shall be
made symmetrically and to the same date that the FCC
terminating compensation plan was deemed applicable to all
traffic in that state exchanged under Section 251(b)(5) of the
Act. By way of interpretation, and without limiting the
application of the foregoing, the Parties intend for retroactive
compensation adjustments, to the extent they are ordered by
Intervening Law, to apply uniformly to all traffic among
AT&T-OHIQ, CLEC and Commercial Mobile Radio Service
(CMRS) carriers in the state where traffic is exchanged fo which
Intervening Law applies as local calls within the meaning of
this Appendix.22 -

Noting the reference to “Intervening Law” appearing earlier in the provision, we
find merit in AT&T’'s criticism of Intrado’s proposed language as redundant and
unnecessary. Accordingly, Intrado’s proposed language should be excluded. The record
does not show that Intrado objects to AT&T's assertion that only local calls would be
subject to any change in the ISP Compensation Plan. Nor do we find otherwise.
Moreover, we find no merit in Intrado’s concern that AT&T could use this provision to
make retroactive compensation adjustments for traffic that is not affected by a change in
law. The language “within the meaning of this Appendix limits the scope appropriately to
local calls affected by the FCC’'s ISP Compensation Plan. AT&T’s language should,
therefore, be incorporated into the interconnection agreement,

The parties agreed upon language is in normal font. Intrado’s proposed language is in bold italics.
AT&T's proposed language is bold underline font.
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Issue2&:  What limitation of liability and/or indemnification
language should be included in the ICA

Intrado rejects AT&T’s proposed limitation of liability language for being overly
broad. According to Intrado, AT&T's language protects jt from being liable fo Intrado,
Intrado’s end users, or any other person for losses arising out of the provision of -access to
911 services. Intrado claims that AT&T’s language also protects it from errors,
interruptions, defects, failures, or malfunctions of 911 and seeks protection from fraud,
even if committed by AT&T. Intrado, by its language proposal, intends to make AT&T
liable for errors, interruptions, defects, failures, or malfunctions that are attributable to
AT&T (Intrado Ex. 2 at 30-31, Intrado Br. 71). Intrado believes AT&T's language goes too
far. Intrado contends that, typically, carriers cannot limit their Liability for errors caused
by gross negligence or willful misconduct. Intrado clarifies that its proposed language
employs the phrase “attributable to AT&T” to refer to situations that are not otherwise
protected by existing law and tariffs (Intrado Br. 71).

AT&T, on the other hand, does not agree that it should be liable for personal injury,
death, or destruction of property for any errors, interruptions, defects, failures, or 911
service malfunctions that arise from the normal course of business. AT&T wants to protect
itself from matters beyond its control. Reviewing Intrado’s tariff, AT&T finds that it
includes extensive limitation of liability language that protects Intrado in similar
circumstances (AT&T Ex. 1 at 56).

In support of its proposed limitation of liability language, AT&T states that limits
on liability for 911 service are appropriate. Moreover, AT&T believes that limits on
liability are critical to allow carriers to provide 911 service. Otherwise, the cost and risk of
providing 911 service would be too great. AT&T also seeks to protect itself from end user
fraud. AT&T sees no reason to be held liable for the fraudulent conduct of Intrado’s end
users. Instead, AT&T proposes that Intrado accept responsibility for its end users” fraud
(AT&T Ex. 1 at 57-58).

Particularly troubling to AT&T is the phrase that assigns liability that is
“attributable to AT&T.” AT&T condemns that language as vague and ambiguous and
appears to impose broader liability on AT&T than would apply under normal fraud law.
To AT&T, the language is too indefinite and could be read to assign liability to AT&T for
losses that are beyond its control. Moreover, AT&T declares that the language is
unnecessary because Intrado cannot identify any scenario where a customer’s fraudulent
behavior could be attributed to AT&T. A better solution, suggested by AT&T, is for
Intrado protect itself from liability by incorporating protective language in its own tariff
(AT&T Br. 48-49). '




07-1280-TP-ARB - -5

Intrado rejects AT&T's claim that “attributable to AT&T” is vague and ambiguous.
Intrado claims that it sufficiently defended its support for its proposed language in its
brief. In further support of its proposed language, Intrado points out that the limitation of
liability language is from AT&T's own template interconnection agreement. To grant
AT&T unlimited protection from liability, alleges Intrado, is inconsistent with Ohio law
and AT&T's tariff (Intrado Reply Br. 27-28). S

AT&T reiterates that broad limitation of liability is essential in the provision of 911
service. Without limitation of liability, the risks and costs of providing the service would
be prohibitive. AT&T reads Intrado’s proposal to include the phrase “attributable to
AT&T” as broadening, not limiting, AT&T’s exposure to liability. Intrado’s interpretation
is that the language would limit AT&T’s liability except where there is gross neglect or
wanton and willful misconduct. AT&T disagrees. AT&T finds the language vague to the
point of conceivably exposing AT&T to greater liability, AT&T believes that it could
conceivably be held liable for the fraud of an Intrade customer. Conversely, AT&T claims
that Intrado cannot identify any circumstances where its customer’s fraud could be
attributed to AT&T. For that reason, AT&T concludes that Intrado’s language is
unnecessary and should be excluded (AT&T Reply Br. 53-54).

ISSUE 24 ARBITRATION AWARD

By including the term “attributable to AT&T,” Intrado seeks to hold AT&T liable
for 911 service failures rooted in AT&T's acts or omissions. Intrado rejects AT&T's
proposed language because it appears to protect AT&T even from errors caused by gross
negligence or willful misconduct. AT&T, on the other hand, believes that Intrado’s
suggested language is vague and overbroad, to the point of increasing beyond typical
standards AT&T’s exposure to liability. -

We agree with AT&T that, as a matter of public policy, 911 service providers should
be afforded broad limitation of liability to allow the provision of 911 service. Without such
protection, the potential risk and liability exposure inherent in 911 service would be
prohibitive. However, Intrado believes that AT&T's language goes too far, protecting
AT&T from even those errors caused by gross negligence or willful misconduct. Intrado’s
proposed language attempts to reign in what it regards as absolute freedom from lability
resulting from AT&T’s proposal. Contrarily, AT&T reads Intrado’s language to do the
opposite of its intent. Instead, of limiting AT&T's liability, AT&T contends that Intrado’s
language broadens AT&T's exposure to liability, even including acts beyond AT&T's
control.

The parties agree that limitation of liability language should be included in the
interconnection agreement. They differ on the language to effectuate limitation of liability.
AT&T does not advocate for its protection from losses resulting from gross negligence or
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willful misconduct. Nor would we endorse such a position. AT&T only argues that
Intrado’s proposed language fails to achieve the purpose of limiting liability to any errors
except those caused by gross negligence or willful misconduct.

Limitation of liability in the provision of 911 service must be broad, yet it should
not provide absolute immunity. To achieve the purpose of limiting of lability to within an
acceptable degree, we recommend that the parties include the following language in GTC
§15.7 of their interconnection agreement: AT&T shall not be liable to CESTC, its End User
or any other Person for any Loss alleged to arise out of the provision of access to 911
service or any errors, interruptions, defects, failures or malfunctions of 911 service, unless
such loss is attributable to gross negligence or willful misconduct.

This language determines AT&T’s liability by its condact, not by its status as a
party. We agree with AT&T that an interpretation of Intrado’s proposed language could
expose AT&T to liability for any loss traceable to its actions, even where its acts or
omissions are merely inadvertent. Qur language limits AT&T's liability to within
acceptable standards without granting it complete immunity.

Issue 29(b) Is AT&T permitted to impose unspecified non—rei:urring
charges on Intrado Comm?

Intrado argues that any charges applied to Intrado via the interconnection
agreement must be developed pursuant to the process established by Sections 251 and 252
and must be set forth in the interconnection agreement. Intrado argues that it cannot
agree to pay for services or products when it does not know the rate to be charged.
Intrado avers that it does not plan to order products or services that are not contained in
the interconnection agreement, which should resolve AT&T's” concerns through the
Section 252 process with approval by the Commission.

According to AT&T, this issue involves what pricing should apply when Intrado
orders and AT&T inadvertently provisions products and services that are not contained in
the interconnection agreement. AT&T explains that the parties have already agreed that
AT&T's obligation to provide products and services to Intrado is limited to those for
‘which rates, terms, and conditions are contained in the interconnection agreement. AT&T
also avers that the parties have agreed that, to the extent Intrado orders a product or
service not contained in the interconnection agreement, AT&T would reject that order
(AT&T Ex. 1 at 63). AT&T is proposing language that would require Intrado to pay the
standard generic rate that a CLEC would pay for that same product or service when there
is no access tariff (AT&T Ex. 1 at 64). AT&T points out that these provisions are only
relevant when Intrado orders something it is not entiled to pursuant to the
interconnection agreement. Therefore, AT&T contends, it should not have to go through
the process of proposing rates pursuant to Sections 251 and 252 of the Act, as proposed by
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Intrado (AT&T Ex. 1 at 64). AT&T states that its proposed language is entirely appropriate
considering that Intrado has ordered a preduct or service for which it had no contract
terms, but that AT&T provisioned anyway (AT&T Ex. 1 at 64).

AT&T further contends that it should be allowed to reject new orders for the same
product or services until rates, terms, and conditions are- incorporated into the
interconnection agreement. AT&T avers that it should not be required to continue
providing service outside the interconnection agreement simply because it did so once
(AT&T Ex. 1 at 64). If the order were for a UNE, AT&T claims that Intrado could submit a
bona fide request (BFR) in accordance with Appendix UNE’s BFR provisions. AT&T
further avers that if the order were for a product or service still available in AT&T’s access
tariff, Intrado could seek to amend the interconnection agreement to incorporate relevant
rates terms and conditions (AT&T Ex. 1 at 63).

ISSUE 29(b) ARBITRATION AWARD

The Commission agrees with AT&T that it should not have to go through the
process of proposing rates when it provisions a product or service on Intrado’s behalf that
is not contained in the parties’ interconnection agreement. The Commission believes that
doing so would equate Intrado’s ordering of a service not contained in the interconnection
agreement to a BFR or a request to amend the interconnection agreement, which it is
clearly not. However, as AT&T has agreed that it would reject orders for services not
contained in the interconnection agreement, Intrado is not solely to blame if such a
situation arises. Therefore, the Commission finds that the response to the situation must
be balanced between the parties.

It is true that the interconnection agreement contains provisions for adding
additional, products, services, terms, and conditions. However, in a situation where
Intrado orders a product or service for which terms and conditions are not contained in
the interconnection agreement, the Commission finds that AT&T does not have to propose
rates pursuant to the process established by Sections 251 and 252 of the Act. This is
particularly appropriate since the product or service may not be a UNE subject to the
pricing requirements of Section 252(d).

The Commission, therefore, will allow AT&T to charge Intrado what it charges
CLECs for the same product or service. However, if AT&T has provisioned Intrado’s
order, even though it agreed to reject such orders, the Commission finds that Intrado
should only be required to pay the lowest price in effect at that time for Ohio CLECs and
not necessarily the generic rate.

We have found that a request to provision a service not contained in the
interconnection agreement does not equate to a BFR or a request to amend the
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interconnection agreement. Morcover, taking into consideration the parties’ agreement
that AT&T can reject orders for products and services not contained in the interconnection
agreement, the Commission finds that AT&T should be allowed to reject future orders for
the product or service until such time as terms and conditions are incorporated into the
interconnection agreement. |

Consistent with these findings, the parties are instructed to include AT&T's
proposed language for Pricing Sections 1.9.1 and 1.2.2 with the language of 1.9.1. The
language should be revised to reflect pricing for orders that are not contained in the
interconnection agreement. Pricing should be at the lowest rate in effect at that time for
Ohio CLECs. :

Issue 31: How should the term “End User” be defined and used in
the interconnection agreement?

Intrado defines the issue in terms of whether Intrado’s PSAP customers are “end
users.” It is Intrado’s position that PSAPs and other public safety agencies that Intrado

- will serve are retail end users. Intrado points out that PSAPs or municipalities purchase

services from ILECs at retail rates from retail tariffs. Moreover, Intrado asserts that ILECs
grant such PSAPs and municipalities end user status. Intrado, therefore, asks for similar
treatment. Intrado advocates that PSAPs should be regarded as end users whether served
by Intrado or AT&T (Intrado Ex. 2 at 32-33). In support of its position, Intrado refers to the
Commission’s decision in Case No. 07-1216-TP-ARB, where Intrado states that the
Commission found that PSAPs are properly considered end users (Intrado Br. 63-64).

AT&T proposes language that would restrict end users to AT&T's residence and
business retail customers because those are the only customers that will be placing calls to
911. Intrado’s customers, on the other hand, will include other carriers for which Intrado
aggregates 911 traffic and Intrado’s PSAP customers. AT&T rejects Intrado’s position
because none of Intrado’s customers will be able to dial 911. AT&T notes from the
arbitration award in Case No. 07-1216-TP-ARB that the Commission distinguished
between dial tone end users and PSAP end users. It is AT&T's understanding that the
Commission in the Intrado Certification Order defined end user to refer to customers of
basic local exchange service that can dial 911. To support its position, AT&T notes that the
National Emergency Number Association (NENA) defines end user as the 911 caller.
AT&T mentions that the parties’ interconnection agreement incorporates several NENA
definitions, AT&T explains that its definition of end users is not the same as the NENA
definition. AT&T explains that its generic definition for “end user” is intended for CLECs
that offer basic local exchange service. AT&T believes a different definition is needed for
Intrado’s interconnection agreement where it is limited to the offering of 911/E911
services. AT&T would agree to withdraw its definition and substitute the NENA
definition. In further support of its position, AT&T believes that the general term
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“customer” is more appropriate because Intrado will not be providing service to end
users. In addition, the word “customer,” AT&T argues, provides a level of liability
protection against all Intrado customers. Finally, AT&T warns that if non-911 appendices
are included in the interconnection agreement under issue 2(b), Intrado may have
customers that are not end users (AT&T Ex. 1 at 65-68, AT&T Br. 51-53).

In its reply brief, AT&T argues that consistency demands that end users be
distinguished from Intrado’s customers. As an example, AT&T points to provisions in the
interconnection agreement where “end user” is used in the context of intercarrier
compensation. AT&T adds that there are other provisions that are unrelated to the service
that a PSAP receives (AT&T Reply Br. 56).

Noting Intrado’s reliance of Case No. 07-1216-TP-ARB for the idea that PSAPs are
properly considered end users, AT&T contends that Intrado’s reliance is misplaced.
AT&T cites language from the award in Case No. 07-1216-TP-ARB that states that
Intrado’s proposed definition of end user is too broad given the limitations of its current
certification. Another distinction, AT&T points out, is that in Case No. 07-1216-TP-ARB
Embarq, an ILEC, agreed to include PSAP customers in the definition of “end user.” The
Commission, for its part, adopted the parties’ definition of end user that included PSAP
customers. AT&T, therefore, does not regard Case No. 07-1216-TP-ARB as binding
precedent (AT&T Reply Br. 56-57).

ISSUE 31 ARBITRATION AWARD

In Case No. 07-1216-TP-ARB, the Intrado and Embarq presented for arbitration the
issue of “Whether the agreement should contain a definition of “end user” and what
definition should be used?”2 The arbitration award issued in Case No. 07-1216-TP-ARB
set out the following definition of “end user” for the interconnection agreement between
Embarq and Intrado:

For the purposes of this agreement “End User” means the
retail, end-use, dial tone customer of either party, or the PSAP
served by either party receiving 911 calls for the purpose of
initiating the emergency or public safety response. Where one
or the other form of end-user is specifically required, “End
User” shall refer to the retail, dial tone customer, while “PSAP
End User” shall refer to the PSAP.

We find no facts or arguments that would cause us to vary from the award in Case No. (7-
1216-TP-ARB. Moreover, the reasoning for our decision in Case No. 07-1216-TP-ARB is
equally applicable in this proceeding.

23 Case No. 07-1216-TP-ARB, Arbitration Award issued September 24, 2008, Issue 4.
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In Case No. (07-1216-TP-ARB, we considered the definition of “customer” as it
appears in Rule 4901:1-7-01, O.A.C,, and noted that the Commission’s rules governing
carrier-to-carrier (i.e., wholesale) operations compel that the term “customer” include
wholesale customers. We also rejected Intrado’s request to expand the definition of end
user to include wholesale customers. Similarly, AT&T's proposal that “customer” be used
to refer to Intrado’s PSAF end users would be overly broad because of its inclusion of
wholesale customers, as “customer” is defined by our carrier-to-carrier rules. We must,
therefore, reject AT&T's .use of the word “customer” to distinguish Intrado’s PSAP
customers from AT&T's end users.

To shed additional light, the Commission considered the definition of end user as it
appears in Rule 4901:1-8-01, O.A.C,, (911 Service Program Rules). - Rule 4901:1-8-01(E),
0.A.C, in addition to describing the E911 database, also identifies an “end user” as the
customer who makes a 911 call {Case No. 07-1216-TP-ARB, Arbitration Award issued
September 24, 2008, p. 19-20). As in Case No. 07-1216-TP-ARB, “end user,” for the
purpose of this interconnection agreement shall mean the retail, end-use, dial tone
customer of either Intrado or AT&T or the PSAP served by either party. Where it is
necessary to avoid ambiguity, the parties shall use “End User” to refer to the retail, dial
tane customer, whereas “PSAP End User” may refer to the PSAP.

Issue 34(a) How should a non-standard collocation request be
defined?

Issue 34(b) Should non-standard collocation request be priced on an
individual case basis?

AT&T explains that the parties have agreed that non-standard collocation requests
(NSCR) are requests from a Collocator that are beyond the terms, conditions, and rates set
forth in the Physical Collocation Appendix. Therefore, AT&T argues, any collocation
request that does not have rates, terms, and conditions set forth in the interconnection
agreement are non-standard collocation requests (AT&T Ex. 1 at 69). AT&T argues that -
Intrado’s proposed language, which states that NSCR charges would not apply if AT&T
has existing similar arrangements with other communications service providers, is fraught
with the potential for dispute. AT&T avers that while another carrier might have what
Intrado would characterize as an arrangement “similar” to what Intrado requests, such an
arrangement may actually be quite different and may impose on AT&T different
provisioning costs. AT&T further contends that another carrier’s collocation arrangement
may have been engineered and provisioned several years prior to Intrado’s request,
making any associated pricing obsolete and inappropriate for application to Intrado.
AT&T avers that if Intrado objects to AT&T’s non-standard collocation charges because it
believes them to be discriminatory, it may invoke dispute resolution pursuant to the
interconnection agreement. AT&T contends that individual-case-basis pricing is -
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appropriate for any non-standard collocation arrangement; therefore, Intrado’s proposed
language should be rejected (AT&T Ex. 1 at 69-70).

Intrado contends that AT&T should not be permitted to impose non-standard
charges on Intrado for arrangements that AT&T has provided to other service providers.
Intrado avers that once AT&T provides orie-provider with a certain arrangement, it should
no longer be considered non-standard and subject to varying costs based on AT&T's
independent determination. Intrado avers that the FCC has found that if a particular
method of interconnection is currently employed between networks or has been used
successfully in the past, a rebuttable presumption is created that such a method is
technically feasible for substantially similar network architectures. Intrado further avers
that under such circumstances the FCC stated that ILECs bear the burden of
demonstrating technical infeasibility (Intrado Br. 74-75, citing In The Matier of
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First
Report and Order, 11 F.C.C.R. 15499, Released August 8, 1996 at 204). Intrado, therefore,
contends that AT&T should not be permitted to impose arbitrary costs on Intrado when
AT&T has already provided a similar arrangement to another provider (Intrado Ex. 1 at
40-41).

ISSUES 34(a) AND (b) ARBITRATION AWARD

As the parties have agreed that a NSCR is a request for collocation that is beyond
the terms, conditions, and rates established in the interconnection agreement, the
Commission agrees with AT&T that any collocation request that does not have rates,
terms, and conditions set forth in the interconnection agreement would logically be
considered an NSCR, The Commission also finds the use of the term “similar
arrangements” could lead to disparities between what the parties regard as similar
arrangements.

The Cominission also agrees with AT&T that the cost of provisioning similar
arrangements several years ago may vary significantly from the cost of providing the same
arrangement today. Intrado argues that the FCC's Local Competition Order established a
rebuttable presumption of feasibility. While this point is addressed in the Local
Competition Order, feasibility is not the same as the cost of provisioning. Since AT&T is
not attempting to deny Intrado arrangements that are not part of the interconnection
agreement that have been provided in the past, but only wishes to apply non-standard
charges on an individual case basis, Intrado’s argument about technical feasibility is moot.

In addition, the Commission finds that, similar to the FCC's argument for
abandoning the *pick-and-choose rule,”?* allowing a CESTC to select “similar

24 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carviers, Second Report and
Order, 19 F.C.CR. 13494, CC Docket No, 01-338, Released July 13, 2004
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arrangements” established for another telecommunications carrier, where the only benefit
may be price, may well inhibit the development of more creative solutions that will better
meet the CESTC's needs.2®

Therefore, the Commission approves AT&T’s proposed language allowing it to
impose non-standard charges for collocation arrangements for which terms and conditions
are not set forth in the interconnection agreement. The Commission concurs with AT&T
that if Intrado objects to AT&T’s non-standard collocation charges because it believes them
to be discriminatory, it may invoke dispute resclution pursuant to the interconnection
agreement. The Commission believes the dispute resolution process will be better able to
determine whether similar arrangements exist and whether the prices previously charged
for these similar arrangements are still relevant to the NSCR on an individual case basis.

Issue 36 Should the terms defined in the interconnection
agreement be wused consistently throughout the
agreement?

Intrado states that the interconnection agreement defines certain terms. To the
extent that the interconnection agreement defines a term, Intrado advocates that the term
be capitalized throughout the interconnection agreement to denote a specifically defined
term (Intrado Ex. 2 at 33, Intrado Br. 64-65). Intrado believes that consistent capitalization
will reduce disputes concerning the meaning of certain terms. Of particular concern to
Intrado is the capitalization of the term “end user.” Intrado reveals that the parties have
not come to an agreement on whether the term “end user” should be capitalized (Intrado
Br. 65).

For its position, AT&T believes that words should be capitalized only when their
use is consistent with the defined term. As an example, AT&T believes that the term “end
user” should be defined relative to its customers, not end users of other carriers generally
(AT&T Ex. 1 at 70). AT&T does not believe that capitalization is an appropriate issue for
arbitration. Instead, AT&T believes the matter should be addressed when the parties
create a conforming agreement for Commission approval (AT&T Br. 54, AT&T Reply Br.
58)).

ISSUE 36 ARBITRATION AWARD

Both parties agree that defined terms should be capitalized throughout the
interconnection agreement. To that extent, we agree with the parties. Defined terms
should be capitalized throughout the interconnection agreement. The point of contention
between the parties is the capitalization of the term “end user.” In Issue 31 we defined
“end user” to mean the retail, end-use, dial tone customer of either party or the PSAP

25 1datqf1and12
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served by either party receiving 911 calls for the purpose of initiating the emergency or
public safety response. When used in this manner, “end user” should be capitalized.
Where it is necessary to avoid ambiguity, the PSAP served by either party shall be
capitalized and referred to as the “PSAP End User.”

It is, therefore,

ORDERED, That Intrado and AT&T incorporate the directive set forth in this
Arbitration Award within their final interconnection agreement. It is, further,

ORDERED, That, within 30 days of this Arbitration Award, Intrado and AT&T
docket their entire interconnection agreement for review by the Commission, in
accordance with Rule 4901:1-7-0%(G)(5), O.A.C. If the parties are unable to agree upon an
entire interconnection agreement within this time frame, each party shall file for
Commission review its version of the language that should be used in a Commission -
approved interconnection agreement. It is, further,

ORDERED, That nothing in this Arbitration Award shall be binding upon this
Commission in any subsequent investigation or proceeding involving the justness or
- reasonableness of any rate, charge, rule, or regulation. It is, further,

ORDERED, That this Arbitration Award does not constitute state action for the
purpose of antitrust laws. It is not our intent to insulate any party to a contract from the
provisions of any state or federal law that prohibits restraint of trade. It is, further,

ORDERED, That this docket shall remain open until further order of the
Commission. Itis, further,
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ORDERED, That a copy of this Arbitration Award be served upon Intrado, AT&T,
their counsel, and all interested persons of record.
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